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NUGENT JA:

[1] There are two appeals before us, both of whodginate from a
provisional restraint order that was made by theadaesburg High Court
(Blieden J) in the exercise of the powers confeupdn it by s 26 of the
Prevention of Organised Crime Act 121 of 1998. phevisional order is
lengthy and its detailed provisions are not makdoiapresent purposes. It
Is sufficient to say that the order placed undstraent, and appointed a
curatorbonis to take charge of, certain property, excluding fsugalisable
property as the Curator, after determining the ealbat the property
disclosed to him is likely to yield when realis@say certify in writing that
he considers to be in excess of the value of Réiibmi The property that
was encompassed by the order included property Ihgldthe first
respondent (who | will refer to as Rautenbach) yrdiatives to whom he
allegedly made affected gifts, which in turn incddda house and six flats
in Sandhurst, a farm in KwaZulu-Natal, a farm ire tWestern Cape, a
Falcon Jet aircraft, a Bell Ranger helicopter, dndniture, fittings,
equipment and other moveable items (subject taaicedxclusions) that
were in or on the properties. The order was latdereled to include
moneys held in certain bank accounts. The only gntgpthat was taken
into the control of the curator pursuant to theeoravas the specified
property to which | have referred and there is madigation that any other

property exists that might also be subject to #rens of the order. The



3

value of that property does not appear from thdenge but we were told
from the bar that it amounts to about R20 million.

[2] Another twenty-two respondents were cited ie firoceedings but
only one of them (Rautenbach’s father, who wasdciés the third
respondent) has joined with Rautenbach to oppasethppeals.

[3] The provisional restraint order was dischardgsdRabie J on the
return day and the main appeal, which is beforeviis the leave of the
court a quo, is against that decision. The ancillary appeasesa the
guestion whether the initiation of the main appgead the effect of keeping
the provisional restraint order in place. In sefam@oceedings that were
brought by the two respondents Rabie J declaredittioled not have that
effect and he ordered the curator to return thpgny that had been placed
under restraint. The appellant appeals against dlkatsion with leave
granted by this court.

[4] Before turning to the merits of the appeals réhare certain
preliminary matters that need to be dealt with. Tmesecution of the
appeals was irregular in three respects — theaofi@appeal in both cases,
and the appellant’s heads of argument, were at fibut of time — for
which the appellant sought condonation. Those eaftins were opposed
but the explanation that was tendered by the Jttiteney, the importance
of the issues that arise in these appeals, anththeof material prejudice
that was caused to the respondents, together greuftiicient grounds for

condoning the irregularities. Furthermore, the oesients launched an
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application to submit further evidence to this ¢pbut that application has
now been abandoned and | need say no more abduwtiit.deal with the
costs relating to those matters later in this juelgin

THE ANCILLARY APPEAL

[5] The provisional restraint order was made onSeptember 2000 on
the ex parte application of the appellant. In due course Rawehkfiled
answering affidavits, which were replied to by tl@pellant, and
Rautenbach filed a further affidavit and appliedtitke out portions of the
replying affidavits. On the extended return day thatter came before
Heher J who struck out some of the material thdtleen objected to and
extended the return day. Further affidavits weenthled by Rautenbach
and replied to by the appellant.

[6] On the extended return day the matter camerbeRabie J, who
discharged the provisional order with costs. (Tdrder is the subject of the
main appeal.) Shortly after the provisional ordeaswdischarged the
appellant lodged an application for leave to appEla¢ appellant took the
view that the effect of that application was to ivevthe provisional
restraint order until the outcome of the applicatior leave to appeal (and
any consequent appeal) and the restrained propagynot released. That
prompted the respondents to apply to the High Coasta matter of
urgency, for an order compelling the curator tousedhe release of the
property. The appellant opposed the application @mglied in the same

proceedings, conditionally upon it being found ttreg restraint order was
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no longer in force, for an order permitting the ator to remain in
possession of the property pending the outcomieoirtain appeal.

[7] Rabie J found in the respondents' favour amslad an order
declaring that the lodging of the application feave to appeal did not
revive the provisional order and that the propedgncerned was
accordingly not subject to any restraint, directing curator to release the
property, and dismissing the counter-application d¢onditional relief.
Leave to appeal against the whole of that order nefased by the coud
guo but was granted by this court.

[8] The appeal against the dismissal of the couapgtication has been
abandoned by the appellant. Thus the only issueatiges in this appeal is
whether the coura quo correctly found that the provisional restraint arde
was not revived by the lodgement of the applicatmmleave to appeal in
the main proceedings.

[9] Because the ancillary appeal concerns the staftthe provisional
restraint order only until such time as the maipesp is disposed of it will
be apparent that, as between the parties, thernatobthe ancillary appeal
will have no practical effect or result. SectiomA?1) of the Supreme Court
Act 59 of 1959 gives this court a discretion, idé circumstances, to
dismiss the appeal on those grounds alone. Whaecthurt will generally
not entertain appeals that do not concern conaretdroversies qoin
Security Group (Pty) Ltd v SA National Union for Security Officers and

Others 2001 (2) SA 872 (SCA)) the issue that arises irs thppeal



6

nevertheless relates to an important question wfthat is not only the
subject of some uncertaintiput it also arises frequently in practice and in
my view we should exercise our discretion to resatv(cf The Merak S
Sea Melody Enterprises SA v Bulkirans (Europe) Corporation 2002 (4) SA
273 (SCA) para 4).

[10] Rule 49(11) of the Uniform Rules provides that

‘where an appeal has been noted or an applicatioeve to appeal against ... an
order of a court has been made, the operation aedugon of the order in question
shall be suspended, pending the decision of sugbahpr application, unless the court

which gave such order, on the application of aypatherwise directs.’

[11] The appellant submitted that in the presesedavo separate orders
were made — first, the provisional order that wasdenby Blieden J and
secondly, the order by Rabie J discharging it — #drat the effect of
initiating an appeal against the second order wasispend only that order,
with the logical result that the first order remadnextant.

[12] That is to misconstrue the true nature of dhngers. As pointed out
by Goldblatt J inChrome Circuit Audiotronics (Pty) Ltd v Recoton
European Holdings Inc & Another 2000 (2) SA 188 (W) at 190 B-E orders
of this kind are not independent of one another.iderim order that is
made ex parte is by its nature provisional — it is ‘conditionalpon
confirmation by the same Court (albeit not the salmdge) in the same

proceedings after having heard the other side’ ams JA inMV Show

! Cf Du Randt v Du Randt 1992 (3) SA 281 (E)MV Triena: Haji-lannou and Others v MV Triena and
Another 1998 (2) SA 938 (D)The MV Show Delta: Discount Tonnage Ltd v Serva Ship Ltd 1996 (4) SA
1234 (C) and cases there cited.
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Delta: Serva Ship Ltd v Discount Tonnage Ltd 2000 (4) 746 (SCA) para 6),
which is why a litigant who secures such an ordemat better positioned
when the order is reconsidered on the return dergtdria Portland
Cement Co Ltd and Another v Competition Commission and Others 2003
(2) SA 385 (SCA) para 45). It follows that whenappeal is sought to be
brought against the discharge of such an ordee tisarothing to revive for
it is as if no order was made in the first place.

[13] The appellant submitted that even if thatadrsrelation to ordinary
civil practice a distinction should be made in tiela to an order of the
kind that is now before us otherwise the purposkiatent of the Act will
be undermined. | see no grounds upon which to rteiedistinction. The
reason for permitting restraint orders to be soeglparte is not to ease the
burden upon the appellant by ensuring that he daairo such orders
without opposition: it is to ensure that the prdpeconcerned is not
disposed of or concealed in anticipation of sucbceedings. The Act
contemplates that such an order is only provisiomdl it is confirmed on
the return day (s 26(3)(a)) and in that respeis o different to an order
made in ordinary civil proceedings. If that meamat tproperty will not be
under restraint where a court erroneously refusesidke such an order
(either provisionally at the outset or finally dmetreturn day) — and in my
view it does — that is the inevitable consequerfaasisting upon an order

of a court before property is placed under restrain
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[14] For those reasons the ancillary appeal musktIfdave considered
apportioning the costs between the two appealsibueflection that is best
left to the discretion of the taxing master. Fog tjuidance of the taxing
master | record that the time that was taken uprbaiis with the ancillary
appeal was minimal.

THE MAIN APPEAL

[15] Before turning to the true issues in the apjteia necessary to deal
with various matters that were raised by Rautenbach

[16] Much of his evidence was devoted to matterat ttio not bear
directly on the case that was advanced by the Eppdbut was directed
rather at supporting a submission that the apgellamought these
proceedings with an ulterior motive and that thevmional order fell to be
discharged on those grounds alone.

[17] At one point in his affidavit Rautenbach sednte suggest that the
proceedings were a further step in a campaign Wt allegedly waged
against him by the motor manufacturing industryause of the success of
his business. (The business entailed the impontadio Hyundai motor
vehicles.) In support of that suggestion he alletfed in May 1997 the
Minister of Trade and Industry, acting in respotseepresentations made
to him by the motor industry, threatened to takeigh action’ against the
companies with which he was associated for allggbttaching customs
legislation. Shortly thereafter the customs autiesi impounded all

Hyundai vehicles at dealer outlets throughout tloaintry. Litigation
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ensued and the vehicles were released but an gngag launched by the
customs authorities to establish whether custoniesihad been evaded.
No action was taken by the authorities as a reduliat investigation, but
the following year tax assessments were receivethéyxompanies in the
group and by Rautenbach and a relative reflectiagR100 million in total
was payable by them. Further litigation followedhwihe result that most
of the claim was abandoned and only an amount ahlR®n remained in
dispute. Then in November 1999 all the documentshef group were
seized by the Investigating Directorate for Serieasnomic Offences and
allegations, purporting to have emanated from, asbrothers, the
appellant and a member of his staff, appearedarpthss, to the effect that
Rautenbach had committed serious offericEee business collapsed and
further litigation ensued.

[18] At another point in his affidavit Rautenbademed to suggest that
the appellant acted against him because his aesivih the Democratic
Republic of Congo had made him a thorn in the sidde South African
government. In support of that allegation he pantaut that it had
repeatedly been reported in the press that he @gmonsible for propping
up the governing regime of that country and thabra¢ stage enquiries
were made of him by representatives of the appebawl the National

Intelligence Service concerning, amongst otherg$iirm mining venture in

2| have not dealt in detail with those events, whire traversed more fully iyundai Motor
Distributors (Pty) Ltd and Others v Smit NO and Others 2000 (2) SA 934 (T) andnvestigating
Directorate: Serious Economic Offences and Others v Hyundai Motor Distributors (Pty) Ltd and Others;
Inre Hyundai Motor Distributors (Pty) Ltd and Othersv Smit NO and Others 2001 (1) SA 545 (CC).
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that country in which Rautenbach had an interedt.ttAs, Rautenbach
said, ‘demonstrates unequivocally that political atrategic considerations
constitute the ‘raison d’etre’ for these proceeding

[19] Various other disparate facts and events watiested to by
Rautenbach to support his allegation that the dgouehas acted in pursuit
of one or other or both of those motives or perhamn another. | do not
think it is necessary to burden this judgment aoythier with those
allegations. It is sufficient to say that in my wiehe evidence to which |
have referred goes no way to establishing thatageellant has acted
improperly or unlawfully in commencing these protiegs and there can
be no criticism of the appellant for not having meenticed down the
byways along which he was beckoned by this evidence

[20] It was also submitted that until such time the appellant has
produced a charge sheet it cannot be said thaeRaacth is to be charged
with an offence — which is one of the prerequisftasthe exercise of the
powers conferred upon a court by s 25(1)(b) — anqgbart was sought for
that submission in an unreported decision of tletdPia High Courf. The
section requires a court to be satisfied that thegrson concerned is to
be charged with an offence and not that the prosetion is imminent
and the decision to which we were referred does ngurport to hold
otherwise. In my view that requires a court only tobe satisfied that a

prosecution is seriously intended and not that a @rge sheet has

% National Director of Public Prosecutions v Alexander, unreported, dated 7 February 2000.
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already been drawn.| see no reason to doubt that the appellant’s
expressed intention in the present case is seridlile Rautenbach
remains outside the jurisdiction of the South Adniccourts (he is resident
in Zimbabwe) it is clearly not possible for effet be given to that
intention but | do not think that precludes the afgmt in the interim from
utilizing the remedy provided for in the Act.

[21] Allied to that earlier contention was also abmission that the
appellant’s case is vague and inconsistent andvaasd over time with
conseguent uncertainty for Rautenbach of the dasehe was called upon
to meet. The appellant must set out his case ih sumanner that the
respondent is fairly informed of the case that hetwe is called upon to
meet (cfNational Director of Public Prosecutions v RO Cook Properties
(Pty) Ltd et alf but that does not mean that it must be presemtezhy
particular form.What is required is only that the case that is soug to
be made out by the appellant is articulated with sfficient clarity to
reasonably inform the respondent of the case againkim or her. But
when evaluating whether that has been done it @aradsumed that a
respondent is not obtuse and will draw those imiege that fairly present
themselves from the allegations, in much the sarag as an accused
person is expected to do when confronted with diciment’ In my view

the case that the appellant sought to make oudterfdunding affidavits is

#2004 (8) BCLR 844 (SCA).
® See, for exampldR v Preller 1952 (4) SA 452 (A) 460F-461R v Sachs 1953 (1) SA 392 (A) 399D-F.
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reasonably clear and it is also apparent from Rdnateh’'s evidence that he
was well aware of the case that he was called tpomeet. Moreover, | do
not share the view of the learned judgquo that the appellant’s case — at
least that parof it that is material to this judgment — has shifed over
time. In one respect a new case was sought to be drain reply, but
that was permitted by Heher J who heard the applicaon to strike out,
and Rautenbach had ample opportunity to answer tha@ew allegations.
[22] Finally it was submitted that the appellaniefd to make material
disclosures when he applied for the provisionaleordnd that on those
grounds alone the order was properly dischargethdfe were material
non-disclosures — and in my view there were ndt wais for the coura
guo to exercise the discretion that it had to dischalgeorder on those
grounds and no case has been made out for inteckeley this court if the
courta quo chose not to do so.

[23] |turn now to the case that the appellant aded.

[24] The nature of a restraint order, and the emstances in which such
an order might be granted, have been considere@nous decisions of
this court, and | need not repeat what was saidhose cases.lt is
sufficient to say that a court that convicts a persf an offence is entitled,
in certain circumstances, to make an order (redetoeas a 'confiscation

order’) that such person pay to the state the valube proceeds of the

® National Director of Public Prosecutions v Basson 2002 (1) SA 419 (SCANational Director of Public
Prosecutions v Rebuzzi 2002 (2) SA 1 (SCA);Phillips & Others v National Director of Public
Prosecutions 2003 (6) SA 447 (SCA)National Director of Public Prosecutions v Kyriacou 2004 (1) SA
379 (SCA).
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offence or of related criminal activity. The purpas a restraint order is to
preserve property in the interim so that it will deailable to be realized in
satisfaction of such an order.

[25] A court from which such an order is soughtadled upon to assess
what might occur in the future. Where it is ‘sagdfthat a person is to be
charged with an offence’ and that there are ‘reallen grounds for

believing that a confiscation order may be madeinsgssuch person’

(s 25(1)) it has a discretion to make a restraidén

[26] The courta quo approached the matter as follows:

‘The Act requires that it must be shown that “grdsihexist which grounds
appear to a court to be of such a nature that wwmyld support a future confiscation
order. This means that, as a first requirement Ajyglicant has to prove the existence
of such “grounds”. That is a factual question andoading to section 13(5) of the Act,
the onus of proving such facts must be dischargethe Applicant on a balance of

probabilities.'

[27] In my view that is not correct. It is plainoin the language of the
Act that the court is not required to satisfy itsilat the defendant is
probably guilty of an offence, and that he or slas probably benefited
from the offence or from other unlawful activity.hat is required is only
that it must appear to the court on reasonablengi®that there might be a
conviction and a confiscation ordéihile the court, in order to make

that assessment, must be apprised of at least thatare and tenor of

the available evidence, and cannot rely merely upothe appellant’s
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opinion (National Director of Public Prosecutions v Basson 2002 (1) SA
419 (SCA) para 19) it is nevertheless not called op to decide upon the
veracity of the evidence. It need ask only whethehere is evidence that
might reasonably support a conviction and a conse@unt confiscation
order (even if all that evidence has not been pladebefore it) and
whether that evidence might reasonably be believedlearly that will
not be so where the evidence that is sought to belied upon is
manifestly false or unreliable and to that extenttirequires evaluation,
but it could not have been intended that a court irsuch proceedings is
required to determine whether the evidence is prolday true.
Moreover, once the criteria laid down in the Act hae been met, and
the court is properly seized of its discretion, iis not open to the court
to then frustrate those criteria when it purports to exercise its
discretion (cf Kyriacou, footnote 1, paras 9 and 10). The misdirection
by the court a quo pervaded all its reasoning and was instrumental to
the conclusion to which it came and | have approadd the matter
afresh.

[28] The principal accusation made against Rautembas that he was a
party to defrauding the South African Revenue Servn the course of
operating a business that imported vehicles intahsn Africa and into
South Africa in particular. Rautenbach was alscused of having stolen
money from one of the companies with which he wssoeiated, and of

contravening s 86(e) of the Customs and Excise $ctof 1964. For
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reasons that will become apparent | have foundcedessary to deal only
with the principal accusation.

[29] Itis implicit in the principal accusation, wh seen against the nature
of the business that was conducted, that the fdudhich Rautenbach
stands accused was allegedly perpetrated whenleghvere imported into
this country, though that is not expressly stafidte only real dispute in
this matter, however, relates to events that pettetthe entry of the
vehicles into South Africa, and most of the evidens devoted to that
issue. But what occurred at that stage is not teelea in isolation for it was
but a step in a process that had as its ultimatetlae sale of at least most
of the vehicles in South Africa.

[30] The territories of Botswana, South Africa, b#®, Namibia and
Swaziland together form a common customs area ith@governed by
uniform customs legislation and tariffs. Within tbemmon customs area
there is free trade in goods. Customs and excisesdare collected at the
first point of entry of goods into the common cumssoarea. According to
the evidence the duties are paid into a common fandppropriation to
the relevant state to which the duty accrues.

[31] In about 1993 a group of three companies witiich Rautenbach
was associated commenced business importing Hyumdéor vehicles
from Korea into southern Africa for sale mainly 8outh Africa. The
vehicles were imported into Botswana in partialiyadsembled form. The

components were reassembled in Botswana and mdbkeakassembled
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vehicles then made their way to South Africa whey were sold through
a network of distributors.

[32] The companies in the group were Hyundai MoRistributors
Limited — a company incorporated in the British gfir Islands (‘Hyundai
BVI') — which had the sole right to distribute Hydai vehicles in southern
Africa; Hyundai Motor Distributors Botswana (Pty)td.— a company
incorporated in Botswana (‘Hyundai Botswana’) — evhiimported the
vehicle components into Botswana where they werserabled; and
Hyundai Motor Distributors (Pty) Ltd — a companyamporated in South
Africa (‘Hyundai SA’) — which distributed the velés, mainly in South
Africa.

[33] Rautenbach and Mr Nissim Franco were the beméfowners, in
equal shares, of Hyundai Botswana. It is allegedt tthe registered
shareholders of the other two companies were nasirier Rautenbach
and Franco but that has been denied. Howeveclé# from Rautenbach’s
own evidence that he was able to exercise contret the affairs of these
companies and did so.

[34] The vehicles were imported into Botswana intipdy disassembled
form in order to take advantage of the considerabltoms duty rebate
that was allowed when ‘components’ of motor velschere imported. To
secure that advantage the vehicles were purchagedthe manufacturer
in Korea but were then partially disassembled aftexry came off the

production line (initially the vehicles were disastled by the
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manufacturer in Korea but from about the middle 1807 they were
disassembled in Mozambique) and the partially desabled components
were then imported into Botswana where they weassembled.

[35] Whether partially disassembled vehicles prhpeconstituted
‘components’ for customs purposes, thus attractihg rebate, was
somewhat controversial, and that seems to havegteshthe enquiry that |
referred to in paragraph [17] above. But whethenatrthose rebates were
legitimate is immaterial to this appeal becausedweduct that is said to
have been fraudulent was quite unrelated to theston.

[36] Duties that are payable in the motor indusirg derived from a
complex structure that altered with effect fromejptember 1995. In short,
before that date, the business attracted lialditypayment of excise duty,
the amount of which was indirectly affected by thalue that was
attributed to the imported goods. After that dadevalorem customs duty
was payable on the value of the imported goodss Tiwth before and after
1 September 1995 the declared value of the goolishwvas required to
be supported by commercial invoices, determinececty or indirectly,
the amount of duty that became payable by Hyund&wana. It fell to the
customs and excise authorities in Botswana, whegegbods entered the
common customs area, to levy and collect the reledaties, but when
vehicles were brought to South Africa the relevduaties that had been
collected and paid into a common fund accrued ® South African

Revenue Service.
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[37] The value of imported goods for customs puegsoss, broadly
speaking, their market value, which, in the casgoafds that are purchased
at arms length, is the price that was paid or becaayable when the goods
were sold for export. The legislation also allowsthe deduction from that
price of amounts that might be included in the @fior the costs of such
things as transportation, handling, insurance, exqEenditure incurred for
the ‘maintenance of the goods after they are ingglort

[38] When vehicles were purchased from Hyundai Koby Hyundai
BVI (whether in disassembled form until early 1987in assembled form
thereafter) an invoice was issued by Hyundai Kaedlecting the price of
the goods and a separate charge for freight. Theclee or the
disassembled components, as the case may be, heresald to Hyundai
Botswana by Hyundai BVI (with a qualification tHatvill come to) which
would issue its own invoice. It is not disputedtttiee price of the goods
reflected on that invoice was invariably substdiytiless (the reduction
varied at times between 20% and 30% but may hage bs high as 35%)
than the price that had been paid to Hyundai Koleavas that lesser
amount that was declared to the authorities in\Bats as the value of the
goods for the purpose of calculating duties andHiilendai BVI invoices
were used to substantiate the claims.

[39] Documentation relating to a transaction far #rtquisition of thirteen
vehicles in about May 1998 illustrates more cleamlyat occurred. The

invoice issued by Hyundai Korea reflects the pusehaf thirteen vehicles
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by Hyundai BVI for a unit price of US $5 435 (theal is US $70 655) and
an additional charge of US $6 678.93) for freighitsing a total invoice
amount of US $77 333.93. The invoice issued by tdaurBVI for what
appears to be the same vehicles reflects theitealyundai Botswana for
a unit price of US $4 222 (the total is US $54 886)eflects an additional
charge of US $33 813 for what is apparently meanéricompass non-
dutiable costs that are described as ‘packingnthi@ad freight, in-Africa
shipping, insurance, clearing, port charges, hagdlitransshipment,
inspection road/rail, warranty, forward cover, ne&nkg, finance cost’ thus
bringing the total to US $88 699. The same primsmre evident from the
documentation relating to a series of transactlmetsveen 1996 and 1997
in which the purchase price of goods as reflectedhe Korean invoices
totalling US $5 420 406 translated into a purchasee as reflected on the
Hyundai BVI invoices of US $3 814 721 (a reductadralmost 30%).

[40] In each case the Hyundai BVI invoices were rsited to the
Botswana authorities in support of declarations tiha unit prices reflected
on the invoices constituted the value of the gofmiscustoms purposes.
The appellant’s case, put simply, is that the HyirB\VI invoices were
interposed, and the prices reflected on those tegowere fraudulently
reduced, in order to reduce the liability for duty.

[41] The allegation is not confined to the partasuiransactions to which
| have referred, which are said to be exemplarh@# the business was

conducted from its inception. There is also supparthe contention that
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the documentation reflects an ongoing course oflaonin the evidence of
a former employee, Mr Watson, who was employedthéltusiness when it
first started and for some years thereafter, and tesser degree in the
evidence of other former employees who became vwabin the business
at a later date. Moreover, Rautenbach does noestigigat the transactions
| have referred to were somehow unique or unreptasee of the manner
in which the business was ordinarily conducted.

[42] Watson’s evidence also provides support fa dtiegation that the
price differential was artificially reduced and wast the product of
legitimate commercial considerations. He said thaen the business first
commenced he was instructed by Rautenbach to lookvéys to reduce
the customs value of the imported goods. He satl dfter studying the
customs legislation he concluded that 10% mightdbducted from the
Korean price of the goods to account for costs Weake legitimately non-
dutiable, but that when he was preparing the foramat pricing for the
Hyundai BVI invoices he was told by Rautenbach tkenthat deduction
and more and to reflect the amount deducted asdnbable charges, but
without identifying each charge separately so that legitimacy of the
deduction would be more difficult to query. He stidt Mr van Biljon, the
financial manager, who was aware of this arrangéntkereafter attended
to the management of the pricing. From March 1995 d¢ Buys was
responsible for creating the Hyundai BVI invoicdspm information

supplied to her by Van Biljon. The information ihet invoices was
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reflected in a pricing schedule that Rautenbachiayaul, which reflected,
amongst other things, the Korean price of the paldar vehicles, the price
to be used in the Hyundai invoice, and the pergenthfferential.

[43] When Van Biljon died in 1998 responsibilityrfonaintaining the
pricing schedule passed to Mr van der Walt. He daal Rautenbach told
him what ratio the Hyundai BVI invoice price shotddar to the price paid
to Hyundai Korea — the difference varied for theimas vehicles between
about 70 and 80% — but that there was no apparetitaah in arriving at
that ratio. Responsibility for the pricing schedpkssed to Mr Wolmarans
in December 1998 when Van der Walt resigned anddwm,was reliant
upon Rautenbach for determining the prices to leel usthe Hyundai BVI
invoices.

[44] That evidence indicating that the prices wegitrarily reduced was
disputed by Rautenbach, who advanced three exmasatfor the
discrepancy. He said that the goods reflected enwo invoices did not
coincide and that to compare the two invoices wdsamcompare like with
like. He pointed out that the Korean invoices rsdiato the full complement
of components for the particular vehicles but hil ghat some of the
specialized components (the air-conditioning commgoes, for example),
which attracted a low rate of customs duty, weresotd direct to Hyundai
Botswana by Hyundai BVI, but were instead sold nother company in

South Africa. Those components were directed to ndgu Botswana



22

through South Africa, and thus did not form parttleé goods that were
reflected on the Hyundai BVI invoice.

[45] According to Watson, to the extent that congras were removed
and routed through South Africa, that occurred @&itgr about the middle
of 1997, when the disassembling of vehicles commenc Mozambique,

and that was not disputed. There is also evidehat the removal and
routing of such components was by no means a densjsractice.

[46] The second explanation advanced by Rautenbaldies to the

manufacturer’s warranty that accompanied each leehite price that was
paid to Hyundai Korea for each vehicle incorporas@damount to cover
the anticipated cost to it of meeting that obligati That portion of the

Korean price, said Rautenbach, was properly noralolet in terms of the

legislation because it represented expenditureieduor the ‘'maintenance
of the goods after they were imported' and its dedn accounts for part of
the discrepancy between the unit values reflectedhe Hyundai Korea

and Hyundai BVI invoices respectively.

[47] The Botswana authorities indeed authorized% deduction from

the price paid to Hyundai Korea to account for dost attributed to the
warranty but that occurred only on 1 September 198#efund of duties

that until then had been paid on that portion efgihice of the vehicles was
also approved.) It thus explains portion of thecdipancy after that date

but not any discrepancy that might have occurrédrbeghen.
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[48] Thirdly, he said that he had been led to leliby Van Biljon that a
deduction was permissible for what he called ‘mankeassistance’ that
was built into the Korean price of the goods. Idifficult to see how it
could have been genuinely believed that a dedudaifothat nature was
permissible, and extraordinary that it could hawerb believed that a
deduction of that nature could be made withoutipent disclosure to the
customs authorities, bearing in mind that permissias sought to deduct
the costs associated with the warranty. It is ailgoificant that Rautenbach
made no attempt to quantify the amount that wasicted.

[49] The courta quo concluded, after reviewing the evidence, that is wa
improbable that the customs and excise authorine8otswana were
defrauded in the manner alleged by the appelldmt $eems to me to be a
bold finding to have made on this evidence and wne with which | do
not agree. While it is true that portion of thealepancy can be accounted
for by the allowance that was permitted for thet @dthe warranty after 1
September 1997, and that in some cases after dbeuniddle of 1997
portion of the discrepancy might be accounted fgrtlbe removal of
specialized components, that does not seem to fadigount for the
discrepancy. It also would not explain any discreyathat existed before
mid-1997. (I have already pointed out that the dppealleges that the
scheme was in operation from the outset and tremoisuggestion by
Rautenbach that the exemplary transactions refeemh the evidence

were somehow unique). Moreover, there is no inthoabf how the
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deduction allegedly made for 'marketing expenseghimbridge the
shortfall, and there is no apparent corroboratmmRautenbach’s assertion
that he genuinely believed this was deductible.

[50] But apart from those reservations there igm@tral consideration that
casts considerable doubt upon Rautenbach's exigasatfor the
discrepancy. If the discrepancy is indeed accoufttetly the three factors
to which he refers it would be expected that thecess by which the
Hyundai BVI prices were arrived at would have dethino more than
simple arithmetic subtractions of readily ascedbla amounts from the
Korean price. Yet the former employees describeoeermomplex process
by which those prices were arrived at, involving tipplication of ratios
that were determined by Rautenbach without anyrapp®asis. Moreover,
the pricing schedule included in the evidence, Wwm@s a product of that
process, gives no indication that the prices wereveal at by simple
arithmetic subtraction.

[51] But | pointed out earlier that we are not edllupon to decide
whether the offences were indeed committed, non evieether they were
probably committed, but only whether there are arable grounds for
believing that a court might find that they were.the absence of rather
more convincing explanations for the discrepancgninview the evidence
adduced by the appellant indeed provides reasomgabiands for believing
that there might have been a scheme in operatoon fne outset to reduce

the customs value of the goods and thereby deffsidustoms authorities.
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And if the Botswana customs authorities were indéeflauded the fraud
did not end there, as suggested Rautenbach, fadtiheate purpose of the
fraud was to enable most of the vehicles to ententtSAfrica where the
benefits of the fraud would be reaped when thecletiwere sold. The free
entry of the vehicles into this country was depemdapon the South
African authorities believing that customs dutiesl lbeen properly paid at
the point of entry into the common customs ared,iafollows that a court
might also find that the failure to disclose to theuth African customs
authorities at the time the vehicles were brougho ithis country that
duties had not been paid by itself constituted drg6 v Heller &
Another (1) 1964 (1) SA 520 (W) 536F-537E) or that the presston of the
vehicles for free entry into this country conseit a fraudulent
representation that duties had been properly @faodtl{ African Criminal
Law and Procedure Vol 11 3 ed by JRL Milton 708-710). Presumably that
Is what the appellant had in mind when he submitteat the fraud
‘continued' in this country, for what continued wias intent ultimately to
defraud the South African Revenue Service of théeduthat would
ordinarily have accrued to it when the vehicles evanported into this
country.

[52] A court that convicts a person of an offenttattwas committed after
the Act took effect, and that finds that he or $las benefited from the
offence or from any criminal activity that is foutml be sufficiently related

to the offence, may make an order against thabp€efer the payment to
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the State of any amount it considers appropriat@8(1)). Such an order is
referred to in the Act as a ‘confiscation order’t lhe name might be
misleading. Such an order is directed at confisgatihe benefit that
accrued to the offender whether or not the offenslstill in possession of
the particular proceeds. Once it is shown that eena benefit accrued the
offender may be ordered to pay to the state theetaoy equivalent of that
benefit even if that means that it must be paidnfrassets that were
legitimately acquired. Thus the fact that some atifRnbach's assets were
acquired before the offences were committed, ancte wet themselves
acquired from the proceeds of unlawful activity, immaterial when
determining whether a confiscation order might kented.

[53] Section 12(3) provides that a person has ledefrom unlawful
activities ‘if he or she has at any time, whethe&fobe or after the
commencement of this Act, received or retained @nogeeds of unlawful
activities.” The amount for which a confiscationder may be made is
restricted to the lesser of (a) the monetary valti¢he proceeds of the
offences or related criminal activity or (b) thet n@lue of the sum of the
defendant’s property and certain defined giftsg§&)).

[54] The immediate beneficiary of the alleged urflawactivity in the
present case would have been Hyundai Botswana, evhssets were
inflated by the amount of any duty that it faileal pay. The company,

however, was little more than the vehicle throudticlv Rautenbach and
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Franco conducted the business, and it was to thatrthe benefit accrued
in truth, even if only indirectly.

[55] | do not think it is possible, on the matermdfore us, to determine
what amount of duty was avoided and any attemptidoso would be

guesswork. Various calculations have been advamcéae affidavits and

in argument but the assumption underlying thensahat the true customs
value of the goods concerned was the price paitiytondai Korea and that
assumption is not necessarily correct. | have dirgeinted out that from

September 1997 a 10% deduction from that price pamitted by the

Botswana authorities, and that from about the neidafl 1997, in some

cases at least, specialized components might hesm temoved before the
goods arrived in Botswana. But though the bensfitat capable of being
determined with any accuracy it is likely thatuns into many millions of

rand bearing in mind the scale of the business.

[56] Where the requirements of the Act have beehaneourt is called

upon to exercise a discretion as to whether aaiestorder should be
granted, and if so, as to the scope and termseobttier, and the proper
exercise of that discretion will be dictated by ttiecumstances of the
particular case. The Act does not require as aqguesite to the making of
a restraint order that the amount in which thecgrated confiscation order
might be made must be capable of being ascertam@ddoes it require
that the value of property that is placed undetraeg should not exceed

the amount of the anticipated confiscation ordeheYe there is good
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reason to believe that the value of the properdy th sought to be placed
under restraint materially exceeds the amount inchvlan anticipated
confiscation order might be granted then cleartpart properly exercising
its discretion will limit the scope of the restra(if it grants an order at all)
for otherwise the apparent absence of an apprepc@ahinection between
the interference with property rights and the psgthat is sought to be
achieved - the absence of an ‘appropriate reldtiprisetween means and
ends, between the sacrifice the individual is agkethake and the public
purpose that [it] is intended to sere- will render the interference
arbitrary and in conflict with the Bill of Rights o the extent that the
decision in National Director of Public Prosecutions v Phillips and
Others 2002 (4) SA 60 (W) at 78A-B might suggest that a staint
order is permissible even where it is apparent thathere is no such
relationship in my view that is not correct. But inthe absence of any
indication of the lack of such connection | do nothink the purported
exercise of a court’s discretion can import requirenents for the grant
of such an order that the Act does not containlt must also be borne in
mind, when considering the grant of such an ortthext,once it is found that
a person has benefited from an offence, and that lsbe held property at
any time, a court that conducts the enquiry contateg by s 18(1), is

required by s 26(2) to presume until the contrarghiown that the property

" Per Ackermann J iRirst National Bank of SA Ltd t/a Wesbank v Commissioner, South African Revenue

Service and Another; First National Bank of SA Ltd t/a Wesbank v Minister of Finance 2002 (4) SA 768
(CC) para 97. See tddational Director of Public Prosecutions v RO Cook Properties (Pty) Ltd, footnote
4, para 15.
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was received by him or her as an advantage, paymsemntce or reward in

connection with the offences or related activitieferred to in s 18 (1) (see

National Director of Public Prosecutions v Kyriacou 2004 (1) SA 379

(SCA) para 13).

[57] | have already expressed the view that theeer@asonable grounds

for believing that Rautenbach might be convictedfralud and that a

confiscation order might be made against him inubstntial amount.

There is also no indication that the presumption towhich | have

referred will be rebutted in relation to all of the property that is now in

Issue. There is no reason to believe that any cosdation order that

might be made will be restricted to an amount thatis less than the

value of the property that is now sought to be plaad under restraint

and it thus cannot be said that the order that is@ught is inappropriate

to the ends that the Act seeks to achievéor these reasons in my view

the provisional order should have been confirmed.

(58) The following orders are made:

1. The applications for condonation are granted. TopeHkant is to pay
the costs occasioned by those applications.

2.  The respondents are to pay the costs occasiondtlapplication to
lead further evidence in this appeal.

3. The ancillary appeal is dismissed with costs.

4.  The main appeal is upheld with costs. The ordehefcourt a quo is

set aside and the following order is substituted:
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‘The provisional order is confirmed. The first atidrd respondents
are ordered to pay the costs occasioned by thgoson to the
proceedings jointly and severally including thetsasccasioned by
the employment of two counsel.’

4. The orders above relating to costs are to bstnoed to include the
costs occasioned by the employment of two counsel.

5. Insofar as the orders above require costs tophie by the

respondents their liability for such costs shaljdiet and several.

R W NUGENT
JUDGE OF APPEAL

NAVSA JA)

PONNAN AJA) CONCUR

AR ERASMUS AJA

[59] | have enjoyed the privilege of reading thdgment of my colleague
Nugent. | am in agreement with most of his reaspnibut must
respectfully disagree with one aspect thereof, wieéads me to a finding
different to his in regard to the order to be medine appeal.

[60] | agree that the ancillary appeal must be disad, for the reasons
set out by Nugent JA. | furthermore agree thatchwrta quo misdirected
itself on the question of onus, again for the raasset out by Nugent JA.
What Rabie J lost sight of in his full analysistbé issues, with respect,

was that the explanations advanced by Rautenbadd oell disintegrate
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in the intense light of a full-scale criminal trid) further, agree with my
colleague’s views regarding the nature of the custdraud within the
jurisdiction of these courts (at para [51] abowadhough | do not thereby
prejudge those issues. | associate myself withuligment up to the point
where he declares (at para [55] above) that ibigpossible, on the material
before court, to determine what amount of duty wasided and that any
attempt to do so would be guesswork. In following that finding, |
respectfully differ from him on the question of thy@antification of the
order.

[61] A restraint order is issued in anticipationeofrial court later making
a confiscation order upon the conviction of theetieiant of an offencesde
respectively s 26(1) and s 18(1) of the Act). Thefrscation is ordered ‘in
addition to any punishment which (the court) mapase in respect of the
offence’. It is not itself a punishment, and angderwhich has that object
or effect would to that extent be contrary to thevgsions of the law. The
sole purpose is to deprive the defendant of thefiterderived by him from
his or others’ criminal activities. The court ordeinat the defendant pay an
‘amount’ (of money) to the State. In regard to thatount, Howie P stated
in Philips v National Director of Public Prosecutions 2003 (6) SA 447

(SCA) at para 9:
‘In terms of s 18(2) the quantum of a confiscatmaer may not exceed the
lesser of two amounts. One is the value of the fiiamkich the defendant derived either

from the offence or offences of which he is corsitand, according to s 18(1)(c), from
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any other criminal activity which the court finds be “sufficiently related” to those

offences.’

(See too National Director of Public Prosecutions v (1) RO Cook
Properties (Pty) Ltd, (2) 37 Gillespie Sreet Durban (Pty) Ltd and another;
(8) Seevnarayan, 2004 (8) BCLR 844 (SCA); andational Director of
Public Prosecutions v Rebuzzi 2002 (1) SA (SCA) para 3). The calculation
of the value of the benefit involves a clinical asnting exercise with due
regard to all material facts and circumstances.

[62] A restraint order, on the other hand, is ngpressed in monetary
terms (s 26). It relates to ‘realisable properfyie reason for the difference
in this respect between a restraint order and &isoaory order is clear.
The confiscatory order is final; a restraint prommel, its purpose being to
ensure that the benefits of the offence are naighted in the hands of the
defendant before the s 18 enquiry is held. It feflothat the value of
property held under restraint need not be detemhingh the same
exactitude as in the case of the benefits thataméiscated by court order.
The Act does not expressly prescribe that the valuef the property
under restraint shall be equal to the benefit deried by the defendant
from the offence (National Director of Public Prosecutions v Phillips
and others 2002 (4) SA 60 (W) paras 8-10). Nevertheless, tleeurt
acting in terms of s 26 should, where possible, havregard to the
amount of the benefit to be confiscated, lest theestraint order be

arbitrary and unfair to the defendant. An unlimited order would
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obviously be improper. An excessive restraint wouldconstitute an
undue infraction of the defendant’s fundamental prgerty rights.

[63] The appellant obtained a provisional orderhfriding Rautenbach
and two other respondents in the application fragalidg with specified
assets up to a maximum of R60 000 000. That figuag arrived at by Mr
Malan, who was employed by the South African ReeeBervice as an
investigator in its special investigations unitsHistimate was based on
assumptions made, so he indicated, on incompletermation. He
moreover worked on the premise that the Koreaniaegowere reduced on
average by 35% during the period beginning 19910&0. On the evidence
of the company employees that dealt with the asiestever, the average
reduction was between 20% and 30% increasing atstito a higher
percentage. Malan’s assumption of 35% reductiontierfull period was
incorrect. His figure furthermore does not take@iatcount the permissible
reductions set out by Nugent JA (paras [49] and)[3But whatever the
savings on import duty for HMD Botswana may haverhehat figure does
not necessarily constitute the amount of the bewueiived by HMD SA
from the alleged customs fraud. The benefit to HBI®translated into the
importation of vehicles into the Republic at a reelli cost price. The link
between the savings on import duties and the monetalue of those
benefits is indefinite. We do not know how many iceds were imported
into Botswana, nor how many of those vehicles werihe other countries

in the customs union.
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[64] The problem goes further: the benefits that IINA may have
derived from the scheme are not necessarily theflterthat accrued to
Rautenbach personally. This is so even acceptiagRautenbach and his
business partner, Franco, were the beneficial asvokthe HMD group of
companies, and exerted full control over them. dioaip initially imported
vehicles through Durban in a regular manner, itnseeThe customs
irregularity apparently developed later (nothingthe contrary has been
suggested No monies actually passed to the companies asut rof the
fraud. They enjoyed a savings in costs, which wdwde enhanced the
group’s profits, and possibly thereby the equityhia companies. However,
the companies in the group were placgdder liquidation between
December 1999 and January 2000. Any beneficial imest that
Rautenbach may have had in the companies thereby teme worthless.
That interest has now no market valusee(s 15(1)(b)). There is no
suggestion that Rautenbach’s personal estate evieed any benefit from
an increase in the companies’ equity. Apart from transactions which |
deal with later in the judgment (paras [70] to )78Je appellant does not
point to any drawings by Rautenbach on the compariteis a further
consideration that for purposes of s 18(1) Rautembmnnot be held to
account for the benefits derived from the schemErayco.

[65] The following emerges from the aforegoing: Kdglan’s estimate of
R60m as the benefit that Rautenbach derived froenalleged customs

fraud is substantially excessive; and (b) it is padsible on the information
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before court even to estimate the correct figuree Bppeal must be
decided on that uncertain basis.

[66] The applicant bears the onus of making outasecfor a restraint
order. When therefore, the value of the propertydglaced under restraint
Is a consideration,the applicant should make some attempt at
establishing the quantum of the prospective confistion order, or
place before the court material upon which it can rake some
reasonable estimate of the value of the goods to pat under restraint.

If he is unable to do so, the applicant shoulakast inform the court of the
reasons for his inability to quantify the benedib, as to enable the court to
exercise its discretion whether to grant the omespite the absence of
guantification.

[67] Rautenbach set out his defence in full indnswering affidavit. The
appellant and his staff are experts in the crimlaal. There is no reason
why they could not have viewed the evidence andtified the issues as
Nugent JA has done. In quantifying the benefitRutenbach flowing
from those crimes, the appellant had the assistawfcghe special
investigations unit of the SA Revenue Service. ptasecuting authorities
moreover had the cooperation of several former eygas in the HMD
group, including Van der Walt who was second inrghao Rautenbach
(see para [69] below). They had in their possessiorttal documentation
of the group of companies. With all this informatiand expertise, the

appellant should have been able to advance soneptabbe quantification
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of the benefits derived by Rautenbach from theasustfraud. The court
should be careful to ensure that the appellanilsréato do so does not
impact unfairly on the respondents.

[68] The court in issuing a restraint order is negg to strike a balance
between the (conflicting) interests of the Statd #re defendantt could
be unfair to society to dismiss the application siply because the
applicant — due to the defendant’s actions or for anme other good
reason — is unable to quantify the benefits of theffences. On the other
hand, it could be unfair and unreasonable to issua restraint order
substantially in excess of the benefits that the éendant derived from
the as yet unproved offencesl find that on the particular facts and
circumstances of this matter, viewed in the lighpalicy, an order placing
under restraint property to the value of R60m, wdobk arbitrary and
improper. The appeal can succeed therefore omheitourt can arrive at a
figure that bears some relation to the benefitvéeriby Rautenbach from
the customs fraud, an aspect | consider lateranqutdgment (paras [69] to
[79]).

[69] In the application, the appellant put forwasdseparate cause of
action based on alleged thefts of companies’ monliesview of his
conclusions on the fraud charges, Nugent JA dichawe to deal with that
aspect. My conclusions however require me to cenglie issue. The main
witness here was Van der Walt. He joined the HMBugrin 1995 as the

regional financial accountant. In January 1996was promoted to group
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project manager. In 1997, he was appointed by Rbatsh to be the chief
financial officer of the Southern African operatsoof the HMD group. He
was from then on effectively second in command @aatBnbach.

[70] Van der Walt described the alleged theft sobei®A Botswana
Hauliers (Pty) Ltd (‘'SABOT SA’) was a haulage compeacontrolled by
Rautenbach as part of a number of companies conymefdrred to as the
Wheels of Africa (‘WOA') group. In March 1997, MM/alkinshaw, the
outgoing financial director of SABOT SA, told Vanerd Walt that
Rautenbach had issued instructions that he waakedver the running of
the so-called ‘cash payments'.

[71] The scheme worked as follows. Every month SAB®A invoiced
Hyundai Motor Distribution (Pty) Ltd (‘(HMD SA’) andSwedish Truck
Distributors (Pty) Ltd (‘STD’) for fictitious tranmort charges. The
payments received from the two companies were depomto a special
bank account held in the name of SABOT SA. Rautelmlzmve Van der
Walt a list of people who were to receive cash pays The top half of
the list was funded by monies received from HMD &#l STD, the lower
half of the list by SABOT SA. Rautenbach then @illen a cash cheque,
drawn on the SABOT SA account for the amounts weckefrom HMD SA
and STD. A second cheque was made out for the pagne be funded by
SABOT SA. Rautenbach signed both of these cheduekerk then cashed
them and brought the money to Van der Walt's offideere the latter kept

it in his safe before distributing it to the persamn Rautenbach’s list. The
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beneficiaries (or most of them) signed for the rasnin a book kept by his
secretary, Ms Beutter.

[72] Franco was one of the chief beneficiariesn \der Walt estimated
that he took about R1.6m in cash. This was on fdpemanagement fees
(of US $100 000 per month) that he received from IHMRautenbach
received fixed payments &30 000 per month in cash payments from the
funds drawn directly from SABOT SA. The cash wasereed by him on
top of his management fee from HMD of US $100 080month.

[73] From September 1997 until May 1999, Van delt\Was assisted by
Beutter. She stated that she was aware of the paghments. These
payments took place once a month and were on teeage between
R300000 and R600 000 in total. She mentioned icer@af the
beneficiaries. These included members of the Raatdn family, as well
as others, most of whom - as far as | can make- owgre not employees of
the HMD group.

[74] Rautenbach did not deny these allegations.stdéed that none of
those acts constituted a crime of theft, as all plaeticipating parties
consented to the transactions. In view of his faildio explain the
transactions, a court is entitled to have regarithéoprima facie inferences
justified by the evidence.

[75] It seems that the HMD SA and STD cheques wexel into the
special account of SABOT SA, only to be withdrawn dash for the

payments to the various beneficiaries. SABOT SA wasely a conduit.
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The cash payments by means of money drawn diregiiyn the SABOT
SA account appear to have been in respect of emgdysalaries,
including the payment to Rautenbach of R30 000 mpenth. There is
therefore no case made out for theft from that ammgpHowever, the other
transactions must be viewed in the full contexttiod evidence, which
includes the evidence of the customs fraud. The peasibility then
emerges that SABOT SA was used to launder monigs the HMD and
WOA groups. Rautenbach does not explain the redsonall the
accounting subterfuge, nor does he state on whss lle beneficiaries
were entitled to monies from HMD SA. No such reasare apparent from
the papers. The inference is therefore justifieat Rautenbach used the
benefits of the customs fraud to spread largessengnhis family and
associates.

[76] The whole operation commencing with the présgon of the HMD
invoices to the Botswana Customs and Excise anth@nalith the cash
payments, was controlled by Rautenbach. Thereréalapossibility that a
court could find that the cash payments constituthdwings by
Rautenbach against the benefits of the customgl.fribe Act has the
object of depriving the defendant of the fruits lo$ crime or criminal
activities, but not necessarily the very same drulthe confiscation order
reduces his estatpro tanto those benefits. It does not matter that
Rautenbach passed on the benefits to others, abthé subject matter of

the restraint order is property acquired by hinmflegitimate sources.
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[77] 1 come to the quantification of the benefilthe proceeds of the
cheques drawn directly on SABOT SA cannot be takém account, for

the reasons set out above (para [75]). Furtherthen absence of any
information regarding SDT, it cannot be assumedt tite cheques
constituted theft, or had any link with the custofnsud. One must
therefore work on the basis that only one quarfethe monthly cash

payments was linked to the fraud.

[78] At the appeal, counsel for appellant handetthéocourt a schedule of
monetary calculations. It is in three parts. Thstfsection is based on
monthly withdrawals of R300 000 for the period aindary 1997 to

December 1998. The inflation figure is then commtach monthly until

August 2004 gee s 15(2)(a)). The total figure arrived at in thigmnmer is

R12 186 842. The second part of the schedule muleaed on the same
basis but on receipts of R600 000 per month, wiystes a figure of

R24 383 684 at August 2004. In the third part,nalar calculation is made
for the period January 1993 to December 1996 orh caseipts of

R100 000 per month with inflation compounded uAtilgust 2004. This

gives a figure of R10 439 685.

[79] | comment on the aforegoing calculations. Ehaes no direct

evidence of cash receipts from HMD SA between 1888 1996. Mrs

Walkinshaw, Rautenbach’s aunt, who apparently wasntrol during this

period does not mention such receipts. But on \&an/dalt’s evidence, the

practice of cash payments was well established wieetook over from
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Walkinshaw in March 1997. Furthermore, the invesimn officer stated
that the scheme had been running since 1985 (whash not denied by
Rautenbach). In the circumstances, counsel’'s adsumpregarding the
R100 000 per month receipts as from January 1993udficiently justified
for their calculation. As regard the period 1997 1899, a figure of
R450 000 per month seems reasonable on the evid#gnBeutter. This
gives a total figure of about R18m in paymentstasugust 2004, to which
Is added the approximate figure of R10m for theviones period. The total
figure is R28m. One quarter thereof is R7m, whiabulg constitute the
approximate benefit derived by Rautenbach from ¢hstoms fraud in
drawings out of HMD SA. The calculations were nogstioned by counsel
for the appellant. My acceptance of the reckonsgot a finding on the
correctness of the method of compounding intedestould add that the
fact that | have quantified the order with somerdegf precision, does not
mean that this exercise is necessary in every case.

[80] The property held under the provisional ordeceeds R7 000 000 in
value. The evidence as to the holding of that ptyps complex. Were my
judgment that of the majority of the court, the gedy that would most
suitably be seized in order to accommodate my gulmould have to be

identified.
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[81] In the result, | concur in the order propobgdNugent JA, save that |
would amend the order to give appropriate effectmiyp conclusions in

paras [79] and [80].

AR ERASMUS
ACTING JUDGE OF APPEAL

CONCURRED:
MPATI AP

NAVSA JA and PONNAN AJA

[82] We have had the benefit of reading the judgsen Nugent JA and
Erasmus AJA. We agree with the reasoning and ceiacia of Nugent JA
and find ourselves in respectful disagreement &idsmus AJA where he
adopts contrary views.

[83] In respect of the question of balancing thdueaof the alleged
proceeds of criminal activity in relation to thelva of the property seized
in terms of a provisional restraint order we coasid necessary to add
brief comments that are set out in the paragrapdisfollow.

[84] The purpose of a restraint order in terms @bsand s 26 of the Act

Is to preserve property on the premise that thera prospect that the
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property in question may be realised in satisfactba confiscation order
in terms of s 18 of the Act.

[85] One of the objects of the Act is to provide the recovery of the
proceeds of unlawful activity. Section 18 quite rectly restricts a
confiscation order after conviction to the valudlod benefit derived by the
convicted person from criminal activity and sigo#ntly not necessarily
only in respect of the instant offence. See in tegard the provisions of
s 18 (1) of the act and theyriacou judgment at para [11]. There is no
statutory or other authority for issuing a confisma order in broader
terms.

[86] In the Act there is no express limitation @dcon the extent of a
provisional restraint order. Sections 26 (1) andgg couched in broad
terms, which ultimately leaves it to the discretarthe court to decide the
ambit and extent of the restraint order. Section(26(a) provides for a
return day on which an affected person may showeathy the restraint
order should be set aside. Furthermore, a perdentedl by a provisional
order is entitled, in terms of s 26 (10) (a) of e, to apply to the same
High Court that made the initial order to vary escind the order on the
following bases:

‘(i) that the operation of the order concerned daprive the applicant of
the means to provide for his or her reasonabladiv@xpenses and cause

undue hardship for the applicant; and
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(i) that the hardship that the applicant will ®rfas a result of the order
outweighs the risk that the property concerned fnaydestroyed, lost,
damaged, concealed or transferred; ...’

[87] There are thus statutory safeguards to prevenbverreaching and
abuse. However, it would be offensive to justice ithe effect of a
restraint order was disproportionate to the contempated future
conviction and confiscation order. See in this regd the judgment of
Heher J in the Phillips case supra, at 78 B-E and the further comments
by the learned judge concerning the problems thathe prosecuting
authority faces at the restraint stage (at 78 F-J).

[88] This judgment should not be construed as artaton to laxity in
the presentation of an application for a provisiageatraint order in terms
of s26 of the Act. Every effort should be make place sufficient
information before the court to enable it to prépengage in the judicial
function envisaged in that section. Courts sho@d/igilant to ensure that
the statutory provisions in question are not usadrrorem. On the other
hand to insist at the provisional stage on a preatscorrelation between
the value of property restrained and the value ofhie alleged proceeds
of criminal activity would be to render a vital part of the scheme of the
Act unworkable.

[89] Erasmus AJA, at para [62] above whilst acaeptihat the value of
property sought to be placed under restraint negde determined with

exactitude, nevertheless embarks on a complex atinguexercise in the
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paragraphs that follow. We agree with Nugent JAfsctusion at the end of
para [55] above that, even considering legitimadugtions in respect of
customs transactions, it is likely that the benafitRautenbach runs into
many millions of rand bearing in mind the scale tbe business.
Rautenbach's empire according to the informatiomaad was built on the
back of the Hyundai imports. In our view, havingaed to the totality of
the evidence presented, the value of the propartewurestraint is not
disproportionate to what a court may in the futhodd to be the value of

the benefits from the alleged criminal activity Rgutenbach.

M S NAVSA
JUDGE OF APPEAL

V M PONNAN
ACTING JUDGE OF APPEAL



