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JUDGMENT

VAN HEERDEN AJ:

Introduction

[1] This is an application for leave to appeal agamgidgment of the Supreme
Court of Appeal, upholding an appeal from a judgment of the Piegeitzburg High
Court and replacing the order of that court with aader declaring an immovable
property forfeit to the state in terms of the Preian of Organised Crime Act 121 of

1998 (“POCA”). The property in question is registt in the name of the second

! National Director of Public Prosecutions v Mohunramd Others2006 (1) SACR 554 (SCA).
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applicant, Shelgate Investments CC (“Shelgatehe Tirst applicant, Mr Kumarnath
Mohunram, holds a 100 percent member’s intere§halgate. The forfeiture order
was granted on the basis that such property wd$natrumentality” of an offence

under the KwaZulu Natal Gambling Act 10 of 199hgtKZN Gambling Act”).

[2] On 19 October 2001, the Pietermaritzburg High Couainted a preservation
order in terms of section 38(2) of POCA. The onadaited to a sectional title unit in a
scheme known as the Malapin Centre together withnalivided share in the common
property (“the property”). The National Directof Bublic Prosecutions (“NDPP”),
the first respondent before this Court, in due seuapplied to the High Court under
section 48 of POCA for a forfeiture order in terafssection 50. A mortgage bond is
registered over the property in favour of NBS, ofi¢he operating divisions of BOE
Bank Limited (“BOE”), nominally the second respontibefore this Court but which
does not oppose any of the relief sought by théiapps. BOE filed a notice in terms
of section 39(3) of POCA as a party with an inteneshe property. It did not oppose
the application for a forfeiture order, but merslyught to retain its interest in the
property through the mortgage bond registereduodaof NBS, more particularly its

rights as a secured creditor in terms of sectid@u8) of POCA.

[3] The High Court dismissed the NDPP’s application #&orforfeiture order,
concluding that the property had not been showrbdoan instrumentality of an
offence. The NDPP appealed to the Supreme CouAppieal, which upheld the

appeal and granted the forfeiture order. It ist thelgment against which the
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applicants now seek leave to appeal to this Coliney also apply for condonation for
the late filing of the record. As the explanatigiven by them for the delay is
satisfactory and the NDPP consented to the lateyfibf the record, the condonation

application should be granted.

[4] This Court has allowed the Law Review Project (“’R® intervene in this
matter as amicus curiae. Written as well as agliment was addressed to the Court

on behalf of the LRP.

Factual background

[5] In 1998, Mr Mohunram purchased the 100 percent negbinterest in
Shelgate. He took occupation of the premises,itjpgaed the building and
commenced trading as Vryheid Glass and Aluminiutdowever, along with the
legitimate glass and aluminium business, Mr Mohmmralso operated up to 57
gaming machines on the premises. This was domentravention of section 44 of
the KZN Gambling Act, which provides that no persoay operate a casihanless
validly licensed® In terms of section 3(3)(a) of the same Act, dlaer of a building
may not allow any other person to conduct any garglactivity therein or thereon

unless that person has been duly liceffs&helgate as owner acted in contravention

2 The word “casino” is defined in section 1 of thBN Gambling Act as “any premises upon which . aming
machines may be played under the authority of modigence issued by the [KwaZulu-Natal GambliBgjard
in terms of this Act”.

% Section 44 provides that: “No person may operatattempt to operate a casino unless he or sha is i
possession of a valid licence issued by the Baatdrims of this Act”.

* Section 3(3)(a) reads as follows:

“The owner of any building, dwelling, structure premises of any other nature whatsoever
shall not use such building, dwelling, structurgpoemises of any other nature whatsoever for
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of this section, “allowing” its sole member, Mr Mafram, to conduct the illegal
casino. Mr Mohunram also contravened section 93€8d together with section 55,
of the Act by being in possession of unregisterathigg machines without a permit
for the storage of these machines. Finally, by lesipg people to work in his
unlicensed casino, Mr Mohunram contravened se@&{di(b) of the Act, which

prohibits such employment.

[6] In April 2001, Mr Mohunram was arrested in connectwith his illegal casino

operation. He was subsequently charged with 5Atsoaf contravening section 95(2)
of the KZN Gambling Act (being in possession of iegistered gaming machines
without the requisite permits), as well as with ethr counts of contravening
section 3(4)() (employing three people in his unlicensed casit#. paid admission

of guilt fines of R1 500 each in respect of coumg to 57 (R85 500 in total) and of
R1 000 each in respect of counts 58 to 60 (R3 a0@tal). In addition, under the
provisions of the KZN Gambling Act, he forfeitedoath R2 100, being monies that

were found and seized on the premises during agadid. His 57 gaming machines

gambling purposes or allow any other person to gohény gambling activity therein or
thereon unless he or she or the person conduttingambling activity in or on such building,
dwelling, structure or premises, is in possessfaml@ence issued in terms of this Act”.

® In terms of section 3(4)(b): “No person shall eaypbr offer employment to any person in any ganplin
activity, unless he or she is the holder of a vitience issued in terms of this Act”.

® The relevant annexures to the charge sheetsteefer . Section 4(b) read with Sections 1 ancdb®the KZN
Gambling Act”, but it is clear from the descriptiaf the offences in each charge sheet (“the accdsdd
unlawfully employ or offer employment to any perséo wit [name of person] in any gambling actividf
which he is not a valid licence holder issued e of the Kwa-Zulu Natal Gambling Act No. 10 of9B3)
that this is an error and that the reference shacidally be to section 3(4)(b).
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(which he valued at approximately R285 000 in Jotetre also seized and destroyed

in terms of the same legislatiénShelgate was not charged.

[7] Subsequently, the NDPP launched the proceedingsuthaately led to the

forfeiture order in respect of the property andwnhated in the present application.

Application for leave to appeal

[8] Before leave to appeal to this Court can be granteid incumbent on the

applicants to satisfy two requirements: (a) theliappon must raise a constitutional
matter or issues connected with decisions on daotistial matter$;and (b) it must be

in the interests of justice that leave be grafted.

[9] In the light of the recent judgment of this CourBrophet v National Director
of Public Prosecution¥’ it must be accepted that the application for le@vappeal
does indeed raise a constitutional issue. Phophet Nkabinde J, writing for a

unanimous Court, held as follows:

’ Section 94(4) of the Act provides that:

“In addition to any penalty contemplated in thistgen—

(a) all monies, coins, notes, chips, cheques, agumients acknowledging debt or other
articles used for securing the payment of money found in or at the place where such
contravention occurred shall be forfeited to thevitrcial Administration of the Province for

disposal, including destruction, at the discretibthe Minister; and

(b) any gaming equipment or gaming machines foumdoli at the place where such
contravention occurred shall be destroyed forthWith

8 Section 167(3)(b) of the Constitution of the Rejibf South Africa, 1996.
% |d at section 167(6).
192007 (2) BCLR 140 (CC); 2006 (2) SACR 525 (CCpata 46.



VAN HEERDEN J

“Asset forfeiture orders as envisaged under Chaptef the POCA are inherently
intrusive in that they may carry dire consequerfoeshe owners or possessors of
properties particularly residential properties. u@@s are therefore enjoined by section
39(2) of the Constitution to interpret legislatisach as the POCA in a manner that
‘promote[s] the spirit, purport and objects of tB#l of Rights’, to ensure that its

provisions are constitutionally justifiable, patiarly in the light of the property

nll

clause enshrined in terms of section 25 of the Watisn. (Footnotes omitted.)

[10] The applicants contended that it is also in theregts of justice to grant leave
to appeal. According to them, the facts of thisecare fundamentally distinguishable
from those of previously decided cases where fanfeiorders in terms of POCA have
been granted. The applicants submitted that tphjgea highlights the questions
whether, in the particular circumstances of thisegcahe property in question was
indeed an “instrumentality of an offence” for therposes of POCA and, if so,

whether the forfeiture was “proportional”. It wasrther argued that the mischief
admitted to by Mr Mohunram is not the mischief esaged in the long title of, or the
preamble to, POCA. The Supreme Court of Appeas #wed in failing to consider

whether the legislature intended that a person waingaged in what the applicants
called “a universally condemned offence, such ag diealing” ought to be treated in
precisely the same way, as regards the forfeituogigions, as a person who “at all
times pursued legitimate business interests” on phheperty in question and

“committed an offence simply by not having a licerior that particular activity”.

[11] As indicated above, BOE did not oppose the apptindbr leave to appeal and

abides the decision of this Court. The NDPP coedédtiat the application for leave

4.
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to appeal does raise a constitutional matterubtstted, however, that it is not in the
interests of justice to grant leave to appeal bseaihe applicants do not have
reasonable prospects of succEsghis Court should thus dismiss the application fo

leave to appeal or, alternatively, dismiss the apjpself.

[12] The amicus curiae, the LRP, made it clear thatiged no challenge to the
constitutionality of POCA. It submitted, howevdrat this case raises a constitutional
issue because the Supreme Court of Appeal intexgpptée relevant provisions of the
KZN Gambling Act and of POCA in the light of thexteand the overall structure of
the latter statute without proper regard to the Stiaution, with the consequence that
the forfeiture which it upheld in this case congéd: (i) an unlawful and arbitrary
deprivation of property and thus an infringemensettion 25 of the Constitutidn;
and/or (ii) a penal deprivation of property thatgi®ssly disproportionate, arbitrary
and irrational and so infringed the “cruel and wralspunishment clause” in the
Constitution™® The grounds relied on by the LRP for these caichs will be

considered in greater detail below.

[13] In my view, it is in the interests of justice thiae applicants be granted leave to

appeal on the issues raised by them. As statBdojphet

2 In this regard, it should be noted that, while filespects of success are an important consideratio
deciding whether or not to grant leave to appedhi® Court, it is not the only matter to be coesetl. See
Prophetabove n 10 at para 48; see ddmister of Safety and Security v Luite#807 (2) SA 106 (CC); 2007
(3) BCLR 287 (CC) at paras 24 and 32.

13 The relevant part of section 25(1) provides: “N@anay be deprived of property except in termsawf bf
general application, and no law may permit arbjt@eprivation of property.”

4 Namely section 12(1)(e), in terms of which: “Eveng has the right to freedom and security of thsqe
which includes the right not to be treated or p@dsin a cruel, inhuman or degrading way.”
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“This issue [the forfeiture of the applicant’s peofy] entails both what constitutes an
instrumentality of an offence, and the proportidgabdf the forfeiture under Chapter
6. Both these questions raise important congtitaliissues of substance and need to

be determined to resolve the key complaint of {h@ieant: the question whether the

order declaring his property forfeit should beasitle.*®

The applicants contended that the facts in thisewe matter are fundamentally
distinguishable from those of any of the decidesksan which civil forfeiture under
POCA has been granted and requires a fresh exaamnat both the issues of
instrumentality of an offence and of proportionalitf a forfeiture order. This being
So, it is in the interests of justice that the agpits be granted leave to appeal on the

issues raised by them.

Issues
[14] As Harms JA pointed out in the Supreme Court of @égdgudgment in this

case:

“There are usually three main issues in a case aschis to decide and they are (a)
whether the property concerned was an instruméyitdld) whether any interests
should be excluded from the forfeiture order; agdwhether the forfeiture sought

would be disproportionaté®

In the present application, as before the Supremat@®f Appeal, the second issue

does not arise, but the other issues both remaiiispute. Before dealing with these

!5 Above n 10 at para 54.

16 Above n 1 at para 2.
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issues, however, it is necessary to consider sewérhe points raised (the first in

considerable detail) by the LRP.

The meaning of “offence” in the context of Chapiesf POCA

[15] The LRP submitted that POCA was construed by th@eé®ne Court of Appeal
in a manner that improperly brought gambling pemwshin the compass of the Act
and that, in consequence, the forfeiture provis@nBOCA were incorrectly brought
to bear on Shelgate’s property. According to tHePL the offences for which
forfeiture is potentially competent are limited ttiose “created” by POCA, that is,
racketeering under Chapter 2, money laundering u@t@pter 3 and criminal gang
activities under Chapter 4. The LRP collectivedynis these offences “organised
crime offences”. Since unlicensed gambling, withmore, is not an organised crime
offence, no order of forfeiture can, it was contshdcompetently be made under
POCA on the basis of the provisions authorisingftinieiture of the instrumentalities

of this offence.

[16] The LRP argued that, in proceedings before thetsomnich have considered
the relevant provisions of POCA, an “assumptions ba&en made that, provided an
offence falls within the ambit of Schedule 1 to P&QCorfeiture is competent.
Underlying this assumption is an acceptance ofpigposition that the “offence”
contemplated in the phrase “instrumentality of &erae referred to in Schedule 17,
as it appears in sections 38 and 50(1), includesyeoffence listed in the Schedule,

whatever its nature. According to the LRP, thisuasption is unfounded, as POCA
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makes a clear distinction between “offences”, oa time hand, and “crimes” and
“unlawful activities”, on the other. The “proceedt unlawful activities”, which by
virtue of its definition includes crimes, can becldeed forfeit whatever the nature of
the unlawful activity or crime, giving expressiom the ancient doctrine that no one
should be permitted to profit from his or her wrdoghg. By contrast, so contended
the LRP, before the instrumentalities of wrongdatag be declared forfeit, the act or
omission must be “an organised crime offence” asteraplated in POCA andn
addition, the “offence” must be one referred to in ScheduleThus, the reference to
Schedule 1 simply limits the ambit of the offencesler POCA that can provide the
basis for the grant of the forfeiture order. Wéretherwise, the legislature could
have been expected to incorporate the referencchedule 1 in the definition of

“instrumentality of an offence” in section 1.

[17] The effect of this approach, the LRP submittedh#& wrongdoing that fails to
satisfy both these requirements cannot provide a basis forgthat of a forfeiture
order under POCA. The LRP accepted that gambliitigowt a licence falls within
the compass of Schedule 1 and that gambling casirdnmstances where it&@soan
organised crime offence, constitute an offence iwithe contemplation of POCA.
Gambling may therefore be the basis or infrastmecaf an offence contemplated by
POCA, but it must in addition be shown that theéuttay requirements of systematic
racketeering, criminal gang activity or money laendg are present. Thus, according
to the LRP, if only one of the two requirementsasisfied, no forfeiture is competent,

as in this case where there was no proof of thergerequirement.

10
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[18] The LRP found support for this construction of PO®@Awhat it regarded as
the purpose and object of POCA, as reflected insthert and long titles and the
preamble — namely to prevent organised crime.Iskh &lied for its submissions in
this regard on the actual text of POCA, contendirag throughout POCA, the word
“offence”, when used without qualification, refeegclusively to “organised crime
offences”. The LRP sought to illustrate this coiten by referring in particular to

section 18. This section provides for the makih@ confiscation order in respect of
the “proceeds of offences or related criminal ai#ig” when a defendant is convicted
of an “offence” and empowers the trial court to @ng into any benefit that the
defendant may have derived from “that offence” dram “any other offence of

which the defendant has been convicted at the samie’ The import of this

distinction between two kinds of offences, so sutedithe LRP, is to differentiate
between offences under POCA (“organised crime cffsf) and all other crimes

(“ordinary crimes”).

[19] The LRP argued further that, under the scheme @A &ection 19(2) makes

it clear that property forfeited on the basis thatonstitutes the proceeds of crime

" Section 18(1) of POCA reads as follows:

“Whenever a defendant is convicted of an offeneedurt convicting the defendant may, on
the application of the public prosecutor, enquit® iany benefit which the defendant may
have derived from—
(a) that offence;
(b) any other offence of which the defendant hanlmnvicted at the same trial; and
(c) any criminal activity which the court finds twe sufficiently related to those
offences, and, if the court finds that the defehdeas so benefited, the court may, in
addition to any punishment which it may imposeéspect of the offence, make an
order against the defendant for the payment toStiage of any amount it considers
appropriate and the court may make any furtherrarde it may deem fit to ensure
the effectiveness and fairness of that order.”

11
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must be brought into account by a criminal courdetermining the quantum of a
confiscation order it proposes to make.No equivalent provision is made for the
court to take into account property that has besagled forfeit on the grounds that it
is an instrumentality of the crime in question. cAaling to the LRP, the legislature
might conceivably have thought that it would bet jaad fitting to ignore relevant
forfeiture orders in this way on the basis that thiene in question constituted an
“organised crime offence”. It could, however, nev\ave contemplated that every
declaration of forfeiture of property arising out @any crime listed in Schedule 1
would be left out of account by a criminal courtkimg a confiscation order simply

because the property forfeited constituted anunséntality of the relevant crime.

[20] According to the LRP, the courts have consistemdgognised that the
forfeiture of the instrumentalities of any crime lamaced by Schedule 1 can produce
arbitrary and unjust consequences. In an efforntalerate the problem, they have
been forced to reconstruct the statute by interggyehe word “shall” in section 50(1)

as “may”’® Only in this way have the courts been able tater@ discretion, which

18 |In terms of section 19(2) of POCA:

“In determining the value of a defendant’s proceefdsnlawful activities the court shall — (a)
where it has made a declaration of forfeiture oremgha declaration of forfeiture has
previously been made in respect of property whichroved to the satisfaction of the court —
(i) to have been the property which the defendaneived in connection with the criminal
activity carried on by him or her or any other mersor (ii) to have been property which
directly or indirectly represented in the defendartands the property which he or she
received in that connection, leave the propertyaildccount; (b) where a confiscation order
has previously been made against the defendane leav of account those proceeds of
unlawful activities which are proved to the satisian of the court to have been taken into
account in determining the amount to be recovereteuthat confiscation order.”

19 See for exampldlational Director of Public Prosecutions v Cole aBthers2005 (2) SACR 553 (W); [2004]
3 All SA 745 (W) at paras 12-15, discussMagtional Director of Public Prosecutions v (1) R@dk Properties
(Pty) Ltd; (2) 37 Gillespie Street Durban (Pty) Ladd Another (3) Seevnaray2004 (8) BCLR 844 (SCA);
2004 (2) SACR 208 (SCAJ2004] 2 All SA 491 (SCA).

12
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they have said is to be exercised by referenckeatinciples of proportionality. The
LRP acknowledged that this reconstruction of thatus¢ may be conceptually
justified in order to give due weight to the prowiss of the Bill of Rights. It

nevertheless contended that there is no denying thea legislature intended the
forfeiture to be obligatory once the requirements section 50 were satisfied.
Parliament could never have harboured such antiaterihe LRP submitted, unless it
envisaged that the only offences for which an ordér forfeiture based on

instrumentality would be competent would be thoSenzes created by POCA itself.
The legislature might have been willing to countereobligatory forfeiture in respect
of offences as harmful to society as organisedeffences, but it could hardly have

had the same intention in respect of all the ofésmeferred to in Schedule 1.

[21] These submissions are not convincing. First, iimportant to note that,
subsequent to the judgment of the Cape High CouNational Director of Public
Prosecutions v Carolus and Othgfsin which Blignault J held that Chapter 6 of
POCA? (as it was then) was not retrospective in efféthe Act was amended by the
Prevention of Organised Crime Second Amendment38cof 1999° (“Act 38 of
1999”) “so as to make it clear that the provisioh€hapters 3, 5 and 6 are applicable

in respect of instrumentalities of offences andcpeals of unlawful activities where

201999 (2) SACR 27 (C); [1999] 2 All SA 607 (C).

2L Chapter 6 deals with the civil recovery of progeand includes the provisions governing preservatt
property orders and forfeiture orders.

22 And thus could not be invoked on the basis of wfuhactivities committed before the coming intoesation

of POCA on 21 January 199%arolusabove n 20 at 36f-38f. The Cape High Court judgnveas upheld on
appeal to the Supreme Court of AppeaNiational Director of Public Prosecutions v Carolasd Other2000

(1) SA 1127 (SCA); [2000] 1 All SA 302 (SCA).

Z\Which came into operation on 7 September 1999.

13
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such offences or unlawful activities occurred beftre commencement of the AGt”,

that is, that these provisions do operate retrdssyg.

[22] The definition of “instrumentality of an offencefi section 1(1) of POCA was

substituted so as to mean:

“any property which is concerned in the commissiorsuspected commission of an
offenceat any time before or after the commencement sfAbt whether committed

within the Republic or elsewhere”. (Emphasis alifge

The definition of “proceeds of unlawful activity”’as also substituted to mean:

. . any property or any service, advantage, beoe reward which was derived,
received or retained, directly or indirectly, iretRepublic or elsewherat any time
before or after the commencement of this A&ctonnection with or as a result of any
unlawful activity carried on by any person, andliies any property representing

property so derived” (Emphasis added.)

[23] The point of the amending legislation was drivemkanost pertinently by the

insertion of a new section 1(5) into POCA in thiéolwing terms:

“Nothing in this Act or in any other law, shall m®nstrued so as to exclude the
application of any provision of Chapter 5 or 6 asaunt of the fact that —

(a) any offence or unlawful activity concerned ated; or

(b) any proceeds of unlawful activities were dediveeceived or retained,

before the commencement of this’AcfEmphasis added.)

%4 See the preamble to Act 38 of 1999.

% Section 1(b) of Act 38 of 1999. At the same tittie, following definition of “unlawful activity” wa inserted
into section 1(1):

“any conduct which constitutes a crime or whichtcavenes any law whether such conduct
occurredbefore or after the commencement of this &wat whether such conduct occurred in
the Republic or elsewhere”. (Emphasis added.)

14
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[24] This being so, the contention of the LRP to thes@ffthat the offences for
which forfeiture under Chapter 6 of POCA is potaltyi competent are limited to the
offences “created” by Chapters 2, 3 and 4 of PO@Aat the LRP calls “organised
crime offences”) cannot be correct. A reading OidA, as amended, makes it clear
that it applies to offences committed before artdrahe commencement of the Act
and accordingly has a wider ambit than that ofrafés that were “created” by POCA,

and which thus only existed from its date of comoggnent in January 1999.

[25] It is certainly true that POCA, even as amendedhoisa model of legislative
clarity and coherence. The short title refers aythe prevention of “organised
crime”, while the first two phrases of the londetistate that the Act is “to introduce
measures to combat organised crime, money laurgdand criminal gang activities”
and “to prohibit certain activities relating to kateering activities”. As pointed out
by Griesel J iNational Director of Public Prosecutions v Seevnag the organised
crime leitmotif forms “a recurrent theme throughout the A%”Notwithstanding this
recurrent theme, the wording of POCA as a wholeerakclear that its ambit isot

in fact limited to so-called “organised crime ofte&s”, so that the initial impression
created by the short and long titles, as well asmmst of the paragraphs of the
preamble, is incorrect. This is misleading and ent¢inan a little unfortunate.
However, as pointed out by the NDPP, argumentsgdibe lines of that advanced by

the LRP in this regard have been considered amttez] by the Supreme Court of

262003 (2) SA 178 (C); [2003] 1 All SA 240 (C) atrpa0.

15
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Appeal on two prior occasions. l@ook Propertiesthe court held that such an

interpretation of POCA:

“. .. radically truncates the scope of the Adtleaves out portions of the long title, as
well as the ninth paragraph of the preamble. Tilsbesv that the statute is designed
to reach far beyond ‘organised crime, money laundeand criminal gang activities’.
The Act clearly applies to cases of individual wgadoing.”’

[26] In the recent case dational Director of Public Prosecutions v Van Stad
and Otherg® the Supreme Court of Appeal reiterated that thwvipions of POCA
“are designed to reach far beyond organised crim@ apply also to cases of
individual wrongdoing™® It is not correct (as the LRP would have it) tiia¢se
judgments have simply made an “assumption” thatdyided an offence falls within
the ambit of Schedule 1, forfeiture is competedh the contrary, the interpretation of
the relevant provisions of POCA by the Supreme CotiAppeal in these cases was

based on the wording of the Act and formed partthef ratio decidendi of the

judgments.

[27] So too inProphet although the offence in question was drug-martufat,
there would appear to have been no evidence b#fereourt to link the “backyard

laboratory” conducted by Mr Prophet with racketegrimoney laundering or criminal

2" Cook Propertiesabove n 1%t para 65, rejecting the restrictive interpretaiiiven to POCA by Griesel J in
Seevnarayambove n 26 at paras 58-63. See also the Supremmt & Appeal judgment iRrophet v National

Director of Public Prosecution2006 (1) SA 38 (SCA); 2005 (2) SACR 670 (SCA) atap8d3, where this
passage fror@ook Propertiesvas cited, apparently with approval.

%2007 (1) SACR 338 (SCA).
21d at paras 1 and 10

16
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gang activities. On the contrary, as was expressknowledged by Mpati DP in the

Supreme Court of Appeal judgment in that case:

“[wlhether the appellant was manufacturing drugs dale or for personal use is
unknown. But drug trafficking and drug abuse argcaurge in any society and are

viewed in a very serious light. The penalties pted for drug offences in the Drugs

Act are testimony to this™?

[28] The LRP also contended that the structure of POSlAggests that the regime
for the forfeiture of the instrumentalities of affemce was added almost as an
afterthought” and that this regime was “plainly idegd to be ancillary and to play a
mere supportive role”. However, as pointed outtiiy NDPP, this Court stated in
National Director of Public Prosecutions and AnativeMohamed NO and Othéfs

that POCA (and particularly Chapters 5 and 6 thig¢greo

“. . . represents the culmination of a protractedcpss of law reform which has
sought to give effect to South Africa’s internabobligation and domestic interest

to ensure that criminals do not benefit from tleeimes” 32

[29] Paragraph 9 of the preamble to POCA in its origioah read as follows:

30 Above n 27 at para 38. Counsel for Mr Prophetiadgbefore the Supreme Court of Appeal that he-did

“not fall into the category [of offences] envisagby the Act, in that he has never been
convicted of a drug-related offence; that there wassupporting evidence from anyone else
that he dealt in drugs; no prohibited substanceee vieund on the property; he is not a
member of a gang and has no links with gangsId at para 31

While Mpati DP expressed the view (at para 34) ticaunsel minimises the appellant’s culpability tins
matter and the extent of his operations”, the allieg in respect of the absence of evidence oflimtween Mr
Prophet and any gang-related activities does no¢apto have been challengeBee alsdProphetabove n 10
at para 46.

312003 (4) SA 1 (CC)2003 (5) BCLR 476 (CC) at para 16. See a&lstional Director of Public Prosecutions
and Another v Mohamed NO and Oth2e92 (4) SA 843 (CC); 2002 (9) BCLR 970 (CC) atgsal5-16.

32 See further in this regar@arolus above n 20 at paras 9-30 and generally, South a@fricaw Reform
CommissionReport on International Co-operation in Criminal d&ecutions(Project 98) December 1995,
Chapter 4.

17
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“AND WHEREAS persons should not benefit from theits of organised crime and
money laundering, legislation is necessary for phneservation and forfeiture of
property which is concerned in the commission ospsated commission of an

offence”.

This paragraph was substituted in terms of secti®rof Act 38 of 1999 with the

following paragraphs:

“AND WHEREAS no person convicted of an offence dddoenefit from the fruits
of that or any related offence, whether such offetaok place before or after the
commencement of this Act, legislation is necessargrovide for a civil remedy for
the restraint and seizure, and confiscation of @rypwhich forms the benefits

derived from such offence;

AND WHEREAS no person should benefit from the wf unlawful activities, nor
is any person entitled to use property for the céssion of any offence, whether
such activities or offence took place before oerathe commencement of this Act,
legislation is necessary to provide for a civil egiy for the preservation and seizure,
and forfeiture of property which is derived fromlawnful activities or is concerned in

the commission or suspected commission of an adfenc

[30] The change of wording, read together with the offrevisions of Act 38 of
1999 discussed above, illustrates the intentiotheflegislature to make it quite clear
that the civil forfeiture provisions of POCA reabbyond the categories of organised
crime created by the Act. The applicants did ritdck the constitutionality of the
provisions of POCA dealing with civil forfeiture die instrumentalities of offences

on the basis that, if these provisions are intégoreso as to apply to offences other
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than “organised crime offence¥’then they are unconstitutional and invalid. Neith
did they challenge the constitutionality of the awh@ents to POCA by Act 38 of
1999. Not surprisingly, as an amicus curiae, tfPLdid not seek to raise any
challenge to the constitutionality of POCA itsdiijt confined its arguments to the
matters as pleaded by the parties, in the manneusebove. Like the applicants, it
too made no attempt to show that the judgmenth®iSupreme Court of Appeal in

eitherCook Propertie¥ or Van Stadefi® as regards the ambit of POCA, were wrong.

[31] Had there been a proper constitutional challenger®y of the parties, then in
terms of Rule 5 of the Constitutional Court Rultthe Minister of Justice would have
had to be joined as a party to the proceedingsrthéumore, the NDPP and the
Minister would then have had the opportunity tocpldefore the Court information

and arguments relating to justification in termseétion 38’ of the Constitutiori® If

33 This was the interpretation followed by the SupeeBourt of Appeal ifCook Propertiesbove n 19 at paras
53-58 and 65 and in théan Stadercase above n 28 at paras 1 and 7.

34 Above n 19.
% Above n 28.
% Rule 5 provides:

“(1)In any matter, including any appeal, where ¢hés . . . any inquiry into the
constitutionality of any law, including an Act ofiament . . . and the authority responsible
for the executive or administrative act or condurct . . for the administration of any such law
is not cited as a party to the case, the partylegihg the constitutionality . . . shall, within
five days of lodging with the Registrar a documianivhich such contention is raised for the
first time in the proceedings before the Courtetakeps to join the authority concerned as a
party to the proceedings.

(2)No order declaring such . . . law to be uncdustinal shall be made by the Court in such
matter unless the provisions of this rule have bmenplied with.”

37 Section 36 provides:

“The rights in the Bill of Rights may be limited lgrin terms of law of general application to
the extent that the limitationis reasonable andifiable in an open and democratic society
based on human dignity, equality and freedom, takimto account all relevant factors
including —

(a) the nature of the right;
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the NDPP were to be required in an application &opreservation order or for a
forfeiture order under POCA, to show that the offe question, in addition to being
one of the Schedule 1 offences, also constituteat(the least is rationally connected
to) racketeering, money laundering or criminal gaaggivities, this might unduly
hamper the achievement of the objects of POCA.s Plassibility might have to be
considered by this Court in an appropriate futuedten. | refrain from expressing a
view one way or the other in this regard. The ta#dhe matter is that, because of the
manner in which the papers in this case were fraametithe proceedings conducted,
neither the NDPP nor the Minister had any oppotjuto place information of this

kind before the Court.

[32] In Prince v President, Cape Law Society, and Othéns Court stated the

following:

“Parties who challenge the constitutionality ofrayision in a statute must raise the
constitutionality of the provisions sought to bealidnged at the time they institute
legal proceedings. In addition, a party must plaeéore the Court information

relevant to the determination of the constitutidgabf the impugned provisions.

(b) the importance of the purpose of the limitation;

(c) the nature and extent of the limitation

(d) the relation between the limitation and its purpesel
(e) less restrictive means to achieve the purpose.

3 As pointed out by this Court iBeinash and Another v Ernst & Young and OtHES89 (2) SA 116 (CC);
1999 (2) BCLR 125 (CC) at para 27, the executiviharity responsible for the legislation in questioas a
direct interest in whether or not the legislatisridund to be constitutional and must be givenoiygortunity to
defend the legislation should it wish to do so:

“Often the relevant organ of state is best poséibmo provide the necessary arguments of
justification should the issue of the provisiontmstitutionality come down to the question of

the right’s limitation. It is often the only parthat can provide this Court with the evidence it
will need to enable it to tailor its order in termithe options available under s 172(1)(b) of
the Constitution.”
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Similarly, a party seeking to justify a limitatiaf a constitutional right must place
before the Court information relevant to the issfigustification. | would emphasise
that all this information must be placed before@wairt of first instance. The placing
of the relevant information is necessary to wamdther party of the case it will have
to meet, so as to allow it the opportunity to préstactual material and legal
argument to meet that case. It is not sufficientsf party to raise the constitutionality
of a statute only in the heads of argument, witHaying a proper foundation for
such a challenge in the papers or the pleadind®e ofher party must be left in no

doubt as to the nature of the case it has to nmekthee relief that is sought. Nor can

139

parties hope to supplement and make their casppeabh™” (Footnote omitted.)

[33] In the absence of any constitutional challengeitttee the relevant provisions
of Act 38 of 1999 or to the interpretation of the@ysions of POCA relating to civil
forfeiture of the instrumentality of an offence egending beyond “organised crime
offences” to cover cases of individual wrongdoingyould, in my view, be wrong for
this Court to enquire into and pronounce upon thesees in the present case. Any
such enquiry would have to await a proper consbibat challenge if such a challenge

were to be brought at some stage in the future.

[34] In conclusion on this point, | remain unconvincedthe LRP’s contention that
Chapter 6 of POCA can reasonably be interpretedssto apply only to so-called

“organised crime offences”.

No adequate proof that the casino was operatingbelgate’s property
[35] The LRP contended that there was no adequate prodhe papers that the

illegal casino was in fact operated on Shelgatedp@rty. It annexed a schedule by

392001 (2) SA 388 (CC); 2001 (2) BCLR 133 (CC) atap22.
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means of which it purported to demonstrate thatetiveas no clarity as to the true
physical address of the casino and no certaintyloether the casino was operated on

the property registered in Shelgate’s name.

[36] These contentions do not withstand scrutiny. 8$ac8#7 of POCA makes it
clear that proceedings under Chapter 6 are civit@edings in every senSe.The
NDPP applied for, and was granted, a preservatidaron respect of section 2 in the
scheme known as Malapin Centre (as shown and nutise described on sectional
plan number SS 577/96) and an undivided share enctmmon property in the
scheme. The NDPP applied for a forfeiture orderespect of the same property and
the order granted by the SCA on appeal relatedhitogroperty. In the High Court
proceedings, the applicants filed two answeringlaffits in which they admitted that
the property was used to conduct an unlawful casiM@reover, in their application
for leave to appeal to this Court, the applicants ribt suggest that there was any

dispute regarding the fact that the property haahhesed to conduct a casino.

[37] The operation of the casino on Shelgate’s propesrtgommon cause on the

papers and it follows that there is no merit in tiRP’s contention that it has not been

01 terms of section 37:

“(2) For the purposes of this Chapter all procegslinnder this Chapter are civil proceedings,
and are not criminal proceedings.

(2) The rules of evidence applicable in civil predags apply to proceedings under this
Chapter.

(3) No rule of evidence applicable only in criminaoceedings shall apply to proceedings
under this Chapter.

(4) No rule of construction applicable only in ciival proceedings shall apply to proceedings
under this Chapter.”
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shown that Shelgate’s property was used by Mr Mdmnto conduct the illegal

casino.

Forfeiture provisions of the KZN Gambling Act

[38] The LRP submitted that, in framing the provisiomghe KZN Gambling Act,
the legislature made specific provision for fordied in section 94(4) and, in so doing,
signified an intention that the forfeiture regime @reated would suffice to meet the
mischief sought to be cured by the enactment. Gagbquipment and machines fall
within the compass of section 94(4), but the presi@n which a casino is operated do
not. Thus, it was contended, POCA cannot have beended to apply to gambling

offences covered by the Act.

[39] | do not agree with this submission. First, theevant section of the KZN
Gambling Act creates a further criminal sanctiontfee offence, whereas Chapter 6 of
POCA deals specifically with civil forfeiture. Swmud, the KZN Gambling Act
provides for the forfeiture of the immediate meafighe offence, such as gaming
machines and money, whereas in appropriate ciramoss POCA has a much
broader application, as “instrumentality” can extdon include property (such as a
house or a factory) which is shown to have beeolired in the commission of the

offence.

[40] By way of comparison, section 25(1) of the Drugsl &rug Trafficking Act

140 of 1992 (“the Drugs Act”) provides as follows:
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“Whenever any person is convicted of an offenceeunkiis Act, the court convicting
him shall, in addition to any punishment which tbatirt may impose in respect of
the offence, declare —

(a) any scheduled substance, drug or property —

(i) by means of which the offence was committed;
(i) which was used in the commission of the offenar
(iii) which was found in the possession of the doted person;

(b) any animal, vehicle, vessel, aircraft, contaioeother article which was
used —

(i) for the purpose of or in connection with themouission of the
offence; or

(ii) for the storage, conveyance, removal or cohlmeat of any
scheduled substance, drug or property by meanshathwthe
offence was committed or which was used in the ctsion of
the offence;

(c) in the case of an offence referred to in secti®(e) or (f'' any
immovable property which was used for the purpdser an connection
with the commission of that offence,

and which was seized under section 11(1)(g) onithé possession or custody or
under the control of the convicted person, to béefted to the State.” (Footnote

inserted.)

[41] A criminal prosecution, followed by a convictiorerdence and even a criminal
forfeiture, is no bar to the invocation of the tifarfeiture provisions of Chapter 6 of
POCA and conversely, as is evident from Erephetcase’? the invocation of these
provisions is not contingent upon a convictfdnA declaration otriminal forfeiture

under section 25 of the Drugs Act does not elinariae possibility of civil forfeiture,

1 Sections 5(a) and (b) prohibit any person fromlidgan any dependence-producing substance, omin a
dangerous or undesirable dependence-producingaswdastrespectively, unless he or she qualifieglims of
section 5(b)(i)-(iv).

2 Above n 10 at para 66, referring to section 50(4)OCA.

“3 By contrast, a conviction is indeed a preconditiorthe making of a confiscation order in respefcthe
proceeds of unlawful activities under Chapter POICA. See in particular section 18(1) of POCA.
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in terms of Chapter 6 of POCA, of the instrumetitgi of offences referred to in
section 13 of the Drugs Aétin appropriate circumstances. The same reasoning
applies to the relationship betweencaminal forfeiture of property in terms of
section 94(1) of the KZN Gambling Act in respectaof offence under that Act and a
possible civil forfeiture under POCA of propertynstituting the instrumentality of

the same offenc®.

[42] POCA is national legislation and the KZN GamblingtAs a provincial Act.
As casinos are an area of concurrent national aodrnzial competence in terms of
Schedule 4 of the Constitution, the statutes mpstaie concurrently. However, as
will be discussed further below, civil forfeiturader POCA, although it does have
remedial objectives, also has palpably punitivepenal effect§® For this reason, in
assessing the proportionality of a forfeiture oyrderiminal penalties (including

forfeitures) already incurred must be taken intosideration.

Instrumentality of an offence

4 Among the offences referred to in Schedule 1 t€R@ “any offence referred to in section 13 of rigs
and Drug Trafficking Act, 1992”.

5 The same applies to a declaration of forfeitur@miperty under the broad provisions of sectiorl35¢ the
Criminal Procedure Act 51 of 1977, which readsai®ws:

“A court which convicts an accused aifiy offencdincluding any of the offences referred to
in Schedule 1 of POCA] may, without notice to amyson, declare —
(a) any weapon, instrument or other article by rseahereof the offence in question
was committed or which was used in the commissfauoh offence; or
(b) if the conviction is in respect of an offence re¢erto in Part 1 of Schedule 2, any
vehicle, container or other article which was uedhe purpose of or in connection
with the commission of the offence in question arthe conveyance or removal of
the stolen property, and which was seized undeptbeisions of this Act, forfeited
to the State.” (Emphasis added.)
The broad wording of section 35(1) makes it cléat it applies to both cases of individual wrongdpand to
“organised crime”.

“6 SeeCook Propertiesbove n 19 at paras 17-18.
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[43] | turn now to the first of the two issues identfi@bove’’ The correct
interpretation and application of the concept ‘fiastentality of an offence” in the
context of POCA were recently, and fully, consideby this Court irProphet* It is
accordingly not necessary for purposes of thisjuelgt to repeat the analysis that was

performed in that case.

[44] In considering the meaning of the phrase “an imsémtality of an offence
referred to in Schedule ° this Court adopted the interpretation acceptedheay
Supreme Court of Appeal in a trilogy of cas&sin the first of those case§ook
Properties Mpati DP and Cameron JAsaid that “[i]t is clear that in adopting this
definition the Legislature sought to give the plrasvery wide meaning? They
held, however, that in order to ensure that apftinaof the forfeiture provision does
not constitute arbitrary deprivation of property violation of section 25(1) of the

Constitution:

“. . . the words ‘concerned in the commission ofofience’ must . . . be interpreted
so that the link between the crime committed aredgfoperty is reasonably direct,
and that the employment of the property must betfanal to the commission of the
crime. By this we mean that the property must @agasonably direct role in the

commission of the offence. In a real or substasgase the property must facilitate

47 See para [14] above.
“8 Above n 10 at paras 55-57.

9 Section 1 of POCA defines an “instrumentality of affence” as “any property which is concernedtie t
commission or suspected commission of an offen@gttime before or after the commencement of Alils
whether committed within the Republic or elsewhe&ge also sections 38(2)(a) and 50(1)(a) of POCA.

*0 Cook Propertiesabove n 19 at para 6-3Ryophetabove n 27 at paras 10-1¥ational Director of Public
Prosecutions v Parke2006 (3) SA 198 (SCA); [2006] 1 All SA 317 (SCA).

®1 Scott, Nugent and Lewis JJA concurring.
52 Above n 19 at para 12.
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or make possible the commission of the offence.th&sterm ‘instrumentality’ itself
suggests . . . the property must be instrumentand not merely incidental to, the
commission of the offence. For otherwise themoigsational connection between the
deprivation of property and the objective of thet:Abe deprivation will constitute
merely an additional penalty in relation to therej but without the constitutional

safeguards that are a prerequisite for the impwosif criminal penalties:®

In other words, the determining question is:

‘. . . whether there is a sufficiently close linkttyeen the property and its criminal
use, and whether the property has a close enouigiionship to the actual

commission of the offence to render it an instrutality.”>*

[45] The applicants in this Court did not challenge thierpretation. Instead, they
sought to distinguish the present case on the famts Prophef® arguing that there
was not sufficient involvement of the property e toffences to justify its forfeiture;
thus, that it did not constitute an instrumentality the purposes of POCA.
According to the applicants, the essence of thié&nces was in fact the conduct of
gaming activity without a valid licence and the peay was not integral to the
commission of the offences. The fact that the whlé activity took place on the
property was, in itself, not sufficient to involeetinvasive provisions of Chapter 6 of
POCA. As held by Stegmann J National Director of Public Prosecutions: In re
Application for Forfeiture of Property in terms séctions 48 and 53 of the Prevention

of Organised Crime Act, 1998 (Act No 121 of 1998)

*3|d at para 31.
¥ |d at para 32.
%5 Above n 10.
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“The mere fact that a particular offence was cortediton a particular property
would not necessarily entail the consequence bHeaptoperty was ‘concerned in the
commission’ of the offence, or that the property bacome an ‘instrumentality of an
offence’. It seems to me that evidence of somsetleonnection than mere presence
on the property would ordinarily be required in @rdo establish that the property

had been ‘concerned in the commission’ of the @féef®

[46] The applicants also submitted that there was nectlicausal connection
between the property sought to be forfeited andftfences upon which the forfeiture
application was founded. They based this submissim, inter alia, the following
allegations: the criminal use of the property was deliberate or planned, but rather
fortuitous and incidental to the purpose of theperty; it was acquired to pursue
legitimate business interests and was used fomptimigose during and after the illegal
activity; the property was wholly irrelevant to teaccess of the illegal activity; the
illegal activity commenced in 1998, during a penmlden it was legal and it was only
later, in February 2000, that the KZN Gambling Aets amended to criminalise this
activity; neither the time duration nor the spagatent of the illegal activity was

reliably established, but it could be safely acedphat the illegal activity occupied a

%8 (WLD) Case No 2000/12886, 7 July 2000, unrepostefara 12. Stegmann J at fn 10 went on to paint o
that:

“In particular, an ‘instrumentality of an offencis’ only liable to forfeiture in terms of section
50(1)(a) of the Prevention Act, 1998 when the afteiis one referred to in Schedule 1 . . .
Every [scheduled] offence must be committed on spieee of property. But it would be
absurd to infer that the Legislature had intendezheproperty on which such an offence had
been committed to be liable to forfeiture to thatSt A closer connection must be shown than
mere presence. It must be established that thgepgowas ‘concerned’ in the commission of
the offence, and not merely that the offence wasmiited on the property.”

See alsd\ational Director of Public Prosecutions v Pattens2001 (2) SACR 665 (C) at 667d-h; [2001] 4 All
SA 525 (C) at 527-52& 00k Propertiegbove n 19 at paras 33-34 and 50.

5" Presumably by the KwaZulu-Natal Gambling Amendmé&ctt 2 of 2000, which came into operation on 11
February 2000.
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smaller section of the building, which primarily svased as a glass and aluminium

factory.

[47] These contentions do not bear scrutiny. The ptesgplication concerns an
unlawful casing® It is common cause that Mr Mohunram used the gntgp- and
that Shelgate “allowed” him to do so — for the meps of operating a casino while
neither he nor Shelgate had the requisite licenderms of the KZN Gambling Act.
In operating this casind, Shelgate and Mr Mohunram, respectively, contragtene
sections 3(3)(a) and 44 of the KZN Gambling Act.otlB offences are listed in

Schedule 1 of POCA

[48] Section 3(3)(a) prohibits the owner of premisesnfnasing or allowing another
person to usany premise$or gambling activities without a licence. Seaot#4, read
with the definition of “casino” in section 1, algoohibits the use adny premisegor
operating a casino without a licerf@e.In short, the essence of both section 3(3)(a)
and section 44 is directed at the manner in whigmpses are used. As pointed out
by the NDPP, the legislature has chosen to prottieituse of premises for gambling
purposes rather than the activity of gambling fitselhich is regulated by other

statutory provisions.

%8 As indicated above n 2, “casino” is defined in section 1 of the KZN GainblAct as “any premises upon
which casino games, bingo and gaming machines regjdyed under the authority of a casino licenseed
by the Board in terms of this Act”.

* The trading name of which was “AJ’s Entertainm@sntre”.

€ |tem 10 of Schedule 1 refers to “any offence undry legislation dealing with gambling, gaming or
lotteries”.

%1 For the wording of section 3(3)(a), section 44 #reldefinition of “casino” in section 1(1), seeosb n 4, n 3
and n 2, respectively.
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[49] It follows that the use, or allowing the use, of fhroperty was a necessary part
of the offences the applicants committed. It waspossible to commit the offences
without using the property. In the languageQGuok Propertiesthe property was
“employed . . . to make possible or facilitate deenmission of the offencé? Thus,
the causal connection between the property andffiemces was certainly a direct
one. The offences themselves pivoted on the usthefproperty for gambling
purposes. It is common cause that neither applicad the requisite licence. That
was, however, not the essence of their crimes. €édsence was that the applicants
used the property or allowed it to be used aslagal casino. The property was thus

integral to the commission of the relevant offences

[50] Even if anexclusiveemphasis on the wording of the statutory provision
creating the offences in question is regarded dslyrformalistic, it can easily still be
said that the property in this case was the instniality of the offences committed.
The property was specifically adapted in varioug/sveb operate as a casino. Mr
Mohunram had patrtitioned the property for this uséhe windows of the building
housing the casino had been tinted in order to nitakiéficult to see into the building
from the outside. It contained 57 gambling mackjnarranged in rows, and a
cashier’s booth had been constructed on the propefiacilitate gambling activities.

To use the words of Nkabinde J in tlrophet case, the property had been

%2 Above n 19 at para 34.
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“appointed, arranged, organised, furnished and tadapr equipped to enable or

facilitate the applicant’s illegal activities®

[51] The property was also used to commit a series f@hoés over an extended
period of time. This is another indicator of instrentality. As was stated by the

Cape High Court itNational Director of Public Prosecutions v Engels

“In order to prove this point [that the propertyais instrumentality of an offence], the
NDPP cannot be confined to an isolated incidemtriofinal conduct; on the contrary,

the more such incidents that can be establishedntire easily the inference may be
drawn that the property in question is indeed atrimentality of an offence?”

[52] In National Director of Public Prosecutions v Parlé&rthe Supreme Court of
Appeal held that repeated use of immovable prodertgriminal purposes may serve
to render that property an “instrumentality of affence” even if it has not been
adapted specifically for criminal purposes. In gresent case, as iarker, there is

“a pattern of sustained activity that reveals tee to which the premises were put and
their instrumental character in the crimes commiitteere.®® On the applicants’ own
version, the property was used as an illegal casuer an extended period of time.
There is accordingly no merit in the applicantshtamtion that the criminal use of the
property was fortuitous and incidental to the pgof the property. On the contrary,

it was deliberate and planned.

5 Above n 10 at para 57. This language was “bortvi®m the judgment of the Supreme Court of Apgeal
Cook Propertiegabove n 19 at paras 34 and 49.

642005 (3) SA 109 (C); 2005 (1) SACR 99 (C); [20@4All SA 250 (C) at para 13.
% Above n 50.

% |d at para 42 (Cameron JA concurring).

31



VAN HEERDEN J

[53] On the specific meaning of “instrumentality of affeace” for the purposes of
POCA, the LRP submitted that property can come iwithis concept only if it is
“criminal property” within the contemplation of thpreamble to the Act. Thus,
property could only be the instrumentality of afeate if it is inherently tainted with
the quality of crime and cannot be used for anyfudwurpose. According to the

LRP, Shelgate’s property does not have this quality

[54] If this argument were accepted, almost no propedyld qualify for forfeiture
(which could hardly have been the intention of ldgaslature). Many things that are
used for unlawful purposes can and very often deeha lawful use. The
interpretation contended for by the LRP would méaat any item of property that
might notionally be used for lawful purposes would not be susckptib forfeiture,
even though it hadh fact been used for unlawful purposes. Not only wouli t
interpretation give rise to glaring absurditieswibuld also totally undermine the
purpose of the Act. The fact that the property loanand perhaps is, used for a lawful

purpose does of course weigh in the proportionalitguiry.

[55] To conclude on this issue, in the light of the eimstances discussed in detalil
above, | am satisfied that the Supreme Court ofe@pp/as quite correct in its finding
that Shelgate’s property was indeed an instrumigntafl the offences committed by it

and by Mr Mohunram.
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Proportionality

[56] Turning now to the question of proportionality, theurpose of the
proportionality enquiry is to determine whether tirant of a forfeiture order would
amount to an arbitrary deprivation of property anttavention of section 25(1) of the
Constitution. The interpretation of POCA (and mpeaticularly of “instrumentality
of an offence”) as reaching beyond the ambit ofyamised crime” and applying to
cases of individual wrongdoifigcould result in situations of clearly dispropontite
(and hence constitutionally unacceptable) forfeituand courts must always be

sensitive to and on their guard against this.

[57] The proper application of a proportionality anadysieighs the forfeiture and,
in particular, its effect on the owner concernedtlze one hand, against the purposes
the forfeiture serves, on the other. The broadeietal purposes served by civil
forfeiture under Chapter 6 of POCA have been heidd¢lude:

removing incentives for crim®:

. deterring persons from using or allowing their pdgs to be used in crime;

. eliminating or incapacitating some of the meanswiych crime may be
committed; and

. advancing the ends of justice by depriving thoseled in crime of the

property concernetf.

57 See above at paras [21]-[34].

88 «“Courts should be vigilant to ensure that thewstaly provisions in question are not usederroremand that
there has been no overreaching and abuse.” (peraRalA inProphetabove n 27 at para 45).

% This purpose will be particularly relevant whereeds dealing with the forfeiture of the proceeéisiawful
activities and may rarely be applicable in the eghbf the forfeiture of the instrumentalities dfemces.
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[58] As was stated by the Supreme Court of Appeé&@ank Properties

“We agree that property owners cannot be supine.pdrticular, we endorse the
notion that the State is constitutionally permitteduse forfeiture, in addition to the
criminal law, to induce members of the public td @gilantly in relation to goods
they own or possess so as to inhibit crime. Iroastitutional State law-abiding
property-owners and possessors must, where redgopabsible, take steps to
discourage criminal conduct and to refrain from licading themselves or their
possessions in its ambit. And the State is edtitbeuse criminal sanctions and civil
forfeitures to encourage this. Here constitutiopghciple recognises individual
moral agency and encourages citizens to embracesipensibilities that flow from
it.

We therefore agree that the Act requires propentgiens to exercise responsibility
for their property and to account for their stevednig of it in relation to its possible
criminal utilisation. But the pursuit of thosetst@ry objectives cannot exceed what

is constitutionally permissible. Forfeitures thab not rationally advance the

/1l

interrelated purposes of Chapter 6 are uncongiriati”~ (Footnote omitted.)

[59] There are of course limits as to how far the “deteaze element” of civil
forfeiture may go. But it is important to rememlteat behind this deterrence element
is a message that is clearly justifiable from astibitional, moral and social point of
view. Section 25, the “property clause” in the Santion, must be interpreted and

applied in a manner which:

“seeks to establish a balance between the neeabtecp private property, on the one
hand, and to ensure that property serves the pimbéicest, on the other.

0 Cook Propertiesbove n 19 at para 18.
" 1d at paras 28-29.
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In approaching the property clause we must theeefecognise the constitutional
value of property, and the importance of protecttnghile recognising that it is not

absolute.”

[60] One’s right to property carries with it importanitieés to use, manage or look
after it in a responsible manner. The recognitbthese duties is one of the ways in
which the common law notion of property is rendepesnpatible with the values

underpinning a Constitution that promotes the nfléaw and other values of social

significance. In the words of Professor AJ van\(ait:

“[T]lo say that section 25 protects property doe$ mean that the protection of
private property is the main or the only purposethe property clause, or that it
entrenches existing property rights in the sensensdlating them from any state
interference, or in the sense of ‘freezing’ thelutsagquo as far as existing property
holdings are concerned, or that it enables thetsadur frustrate legitimate state
limitation of property through unjustified substaetsecond-guessing of government
policy. The spirit and values of the Bill of Righihdicate that this cannot be the case
and that the aim of section 25 is to establishsahand equitable balance between the
protection of private property and the promotiontieé public interest. In other
words, it is argued here that section 25 can be asea property guarantee without
necessarily falling foul of the typically libertari view that the main function of the
Bill of Rights is to insulate private property frorstate interferences and
transformation programs, and also without makirg élror of opening the door on
unjustified and purely obstructive judicial activis The assumption in this book is
that section 25 does protect and indeed guarambgeiy, but then in a way that is
characteristic of the new constitutional order eangral and of the Bill of Rights in

particular.”

2 Mkontwana v Nelson Mandela Metropolitan Municipalénd Another; Bissett and Others v Buffalo City
Municipality and Others; Transfer Rights Action Qaaign and Others v MEC for Local Government &
Housing in the Province of Gauteng and Others (Kwa\atal Law Society and Msunduzi Municipality as
Amici Curiae) 2005 (1) SA 530 (CC); 2005 (2) BCLBROL(CC) at paras 81-82.

3van der WalConstitutional Property Laduta, Cape Town 2005) at 31. See also para [g6b
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[61] This Court has held ifProphet that the proportionality enquiry requires a

general approach of:

. weighing the severity of the interferencettwindividual rights to property
against the extent to which the property was useth purposes of the commission

of the offence, bearing in mind the nature of tffere.”*

[62] In Prophet,reference was made to the judgment of Ackermamvriting for a

unanimous Court, irFirst National Bank of SA Ltd t/a Wesbank v Comioines,

South African Revenue Service and Anagtiérst National Bank of SA Ltd t/a
Wesbank v Minister of Finané2 In that case, Ackermann J held that a deprivaifon
property is “arbitrary” within the meaning of sexti25(1) when the “law of general
application” referred to in that section does nobvie sufficient reason for the
particular deprivation in question or is procedyralnfair.”® For the validity of a

deprivation, the Court held that:

“. . . there must be an appropriate relationshipvben means and ends, between the
sacrifice the individual is asked to make and thblig purpose this is intended to
serve. Itis one that is not limited to an enquiyp mere rationality, but is less strict

than a full and exacting proportionality examinatié’

4 Above n 10 at para 58.

752002 (4) SA 768 (CC): 2002 (7) BCLR 702 (CC).
®|d at para 100.

71d at para 98.
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[63] Ackermann J listed a number of factors which arevant to establishing
“sufficient reason” for the deprivation in questih Importantly for purposes of the

present case, he held that:

“Generally speaking, where the property in questisnownership of land or a
corporeal movable, a more compelling purpose valtehto be established in order
for the depriving law to constitute sufficient reasfor the deprivation than in the
case when the property is something different’?. .

The proportionality enquiry in respect of the fattiee of immovable property will
often pose particular challenges, not only becad@isike value of such property and of

its often indivisible nature, but because of thet that it may be “home” to a number

of people®

[64] In the Prophetcase, whilst acknowledging that the standard &ialdishing

arbitrariness is different to the standard of prtipoality, Nkabinde J nonetheless

adopted the following factors as some of those Wwhiould be relevant to the

proportionality enquiry:

. whether the property is integral to the commisgibthe crime;

. whether the forfeiture would prevent the furthemeoission of the offence and
its social consequences;

. whether the “innocent owner” defence would be add to the respondent;

8|d at para 100.
?1d.

8 SeeParkerabove n 50 at paras 35-38.
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. the nature and use of the propéttgnd

« the effect on the respondent of the forfeiturehef property’”

[65] As indicated above, the nature and extent of amgropenalties, including
criminal penalties, which have already been metgdi@ the respondent should also
be taken into consideration. Moreover, the faat the legislature has made provision
for a range of penalties for a specific offencejlevblearly not dispositive, is certainly

a significant factor to be taken into consideraiiothe proportionality exercise.

[66] Turning to the facts of the matter at hand, theliegpts did not raise
proportionality as an issue in their affidavits,tla¢ hearing in the High Court or in
their heads of argument in the Supreme Court ofeapfias was their duty®® The
matter was, however, properly argued before therédng@ Court of Appeal which
dealt with this issue, concluding that “there does appear to be any merit in the
argument that forfeiture would have been disprapoate to the crimes involved®
Counsel for the NDPP pointed out that the applsamt their heads of argument
before this Court, have now for the first time perhtly raised the issue of
proportionality. The NDPP objected to this couoseconduct, contending that as a
result of the applicants’ failure to plead theimgwaint about proportionality when

they should have done so, the NDPP has not hagortonity to adduce evidence on

8 particularly in the case of immovable property tluestion whether, in addition to being “an instemtality
of an offence”, the property is also used as alegsie.

82 Above n 10 at para 63.
8 See the judgment of the Supreme Court of AppeaV@i 1 at para 5.

841d at para 8.
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the issue. To allow the applicants to raise tbemplaint at this late stage, argued the
NDPP, will deprive it of its fundamental right tee lafforded a fair opportunity to
present its side of the case. In view of the assioh to which | have come with
regard to the issue of proportionality, it is netassary to deal with this objection any

further.

Significant disproportionality?

[67] Before considering the proportionality of the fatfiee on the facts of this case,

| consider it desirable to attempt to clarify socmmfusion that has emerged in recent
judgments on the “standard of proportionality” appble to the assessment of the
relationship between the nature and value of tlopgnty subject to forfeiture, the
nature and gravity of the crime involved and thée rthe property played in the

commission of the crime.

[68] In the majority judgment of the Supreme Court opAal inProphet Mpati DP

held that:

“A mere sense of disproportionality should not leada refusal of the [forfeiture]
order sought. To ensure that the purpose of thddarot undermined, a standard of
‘significant disproportionality’ ought to be appiiefor a court to hold that a
deprivation of property is ‘arbitrary’ and thus wmstitutional, and consequently
refuse to grant a forfeiture order. And it is thie owner to place the necessary

material for a proportionality analysis before toairt.®

8 d at para 37. Streicher, Mthiyane and Cloete ddrcurring.
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According to the majority, this approach was neeethuard against the danger of
frustrating the lawmaker’s purpose for introducitige forfeiture procedure in the

Act”, namely:

“ ... the realisation by the Legislature thatréhevas rapid growth, both nationally
and internationally, of organised criminal activigywd the desire to combat these
criminal activities by, inter alia, depriving those who use property for the

commission of an offence of such propefi.”

[69] In a minority judgment, Ponnan JA rejected the bemark of “significant
disproportionality” as being “too strict an evalvat norm”?’ and held that “[tlhe
draconian effect of the Act would be exacerbated were the elevated benchmark

‘significantly disproportionate’ to be applie®” As the learned judge pointed out:

“It is for a court, in the exercise of its discoetj against the backdrop of the full
factual matrix of the case, to determine whetherdhis an appropriate relationship
between means and end. The imposition of a highiaimum threshold tips the

scales in favour of the former, unduly fetters tigcretion of the court that has to
undertake the enquiry and disturbs the equilibrismnght to be achieved by the
exercise. Courts should be vigilant to ensure timatstatutory provisions in question

are not useth terroremand that that there has been no overreachinglarsk#°

[70] On appeal ifProphet® this Court found it unnecessary to decide whethere
is a material difference between the test formdldig the majority in the Supreme

Court of Appeal and that formulated by Ponnan JAe question of the incidence of

1d.

8|d at para 42.

8 |d at para 47.

8 |d at para 45. See also the remarks of Nkabiridd>dophetabove n 10 at para 61.
% Above n 10 at para 69.
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the onus as regards the proportionality issue Wss left open by this Court in

Prophet™

[71] The approach of the majority of the Supreme ColAgpeal inProphet? may
lead to unnecessary complexity. In the subsequelgment of that court i'Van
Stadenwhere the offence under discussion was drunkesindti Nugent JA® referred

to the majority view irProphetand stated the following:

“Incursions upon conventional liberties that arstified by the particular difficulties
encountered in the detection and successful praeacaf organised crime are not
similarly justified in cases of ordinary crime thdd not present those difficulties. |
do not think that it is permissible to look to dieeat that the Act aims at combating
(the threat posed by organised crime) in ordeustify its application in relation to a
quite different threat (the threat that is posed,example, by drunken driving) that
does not present the same challenges. It musbioe fin mind that drunken driving,
which does not ordinarily result from organisettitlactivity, and presents no special
difficulties to detect and prosecute, can attrattstantial penalties, and the ordinary
criminal law ought to be the first port of calltcombat the evil. For the Act exists to
supplement criminal remedies in appropriate cases @ot merely as a more

convenient substitute®

[72] | agree that it would be wrong for POCA to be sélil in a manner which blurs
the distinction between the purposes and the mstbbdriminal law enforcement, on
the one hand, and those of civil law, on the othdihere is no justification for

resorting to the remedy of civil forfeiture undéd@A as asubstitutefor the effective

°11d at para 70.

2 Above n 85.

93 Cameron JA, Malan, Theron and Cachalia AJJA caivar
% Above n 28 at para 7.
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and resolute enforcement of “ordinary” criminal esfies. In addition to the factors
listed by this Court irProphet® — the nature and gravity of the offence in questio
the extent to which ordinary criminal law measutesien properly enforced) are
effective in dealing with it, its public impact apdtential for widespread social harm
and disruption — are all factors that should alsegh in the enquiry as to whether a

forfeiture order would be unconstitutionally dispastionate.

[73] However, the learned judge Wfan Stademoes on to state that:

“. .. 1 do not think that in cases of drunken driythere is justification for imposing
the higher standard of ‘significant’ disproportitityareferred to inProphet To
avoid an order for forfeiture in such cases bemti@ry, and thus unconstitutional, a
court must be satisfied that the deprivation isdisproportionate to the ends that the
deprivation seeks to achieve. In making that deteation the extent to which the
deprivation is likely to afford a remedy for thesbught to be countered, rather than
merely being penal, will necessarily come to theefdearing in mind that the

ordinary criminal sanctions are capable of sertieglatter function?®

[74] As pointed out above, it may be very difficult toad a clear distinction in
many cases between “organised crimes”, on the and,rand “ordinary crimes”, on
the other. This being so, it is potentially probic to link a yardstick of “significant
disproportionality” with the former type of crimena@ that of “disproportionality
simpliciter” with the latter type. To my mind, tteeshould be only one evaluative
standard applicable to all the offences that falihiw the ambit of the forfeiture

provisions of POCA. That standard simply invohaeking the question whether the

% See para [64] above.

% Above n 28 at para 8.
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forfeiture of the property concerned is, in all tieumstances of the case (including
the nature and seriousness of the offence), disptiopate in the sense discussed
above. Adding labels and qualifiers to the degrelisproportionality” required can
only give rise to unnecessary confusion. The dsgah crime element, while
significant in assessing whether a forfeiture oisleyuld be made in a particular case,
is not necessarily decisive. The criminal actestiof an efficient and energetic
individual miscreant may well have a more extenswach and a greater negative
social impact. So, for example, an individual ddsgler selling “tik” (the drug being
manufactured irProphet’) through city schools may well have a larger dlibase

and more outlets than a drug syndicate.

[75] It is the task of the court to ensure that the Wegion of property that will
result from a forfeiture order is not arbitrary.herl proportionality assessment is a
legal one, based on an evaluation of all the relevartbfa in the full factual matrix of
the particular case. The onus of establishing dlahe requirements for a forfeiture
order in terms of section 50 of POCA - includingttbf proportionality — have been
met, rests on the NDPP throughout. However, aesafrthe factual material relevant
to the proportionality analysis will often be pdady within the knowledge of the
owner of the property concerned, the owner whoaed with a prima facie case
established by the NDPP would in the usual coursevbll-advised to place this

material before the coufl. This doesnot, however, shift the onus of proof to the

" Above n 10.
% As Innes J said iblnion Government (Minister of Railways) v Syk843 AD 156 at 173-174:
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owner in question; it merely places on the owneremidentiary burden or, as it is

sometimes called, a burden of adducing evidencehuttal?®

Was the forfeiture of Shelgate’s property disprdjporate?

[76] The main argument advanced by the applicants pectsof proportionality is
that the forfeiture order made is disproportionated hence not constitutionally
justifiable considering the following circumstancdbe nature and gravity of the
offences in questiotf the fine paid by Mr Mohunram and the forfeiture tiyn of
monies found on the premises and of the gaming meshthe absence of any direct
causal connection between the property and thencéfe on which the forfeiture
application was based; and the fact that the tilactivity only occupied a portion of

the premises in question.

“The important point is that less evidence willfsad to establish garima faciecase where the
matter is peculiarly within the knowledge of thepopite party than would under other
circumstances be required.”

% In South Cape Corporation (Pty) Ltd v Engineering Mgement Services (Pty) Li®77 (3) SA 534 (A) at
548, Corbett JA described the difference betweerottus of proof and the evidential burden as fatow

“As was pointed out by Davis A.J.A. Rillay v Krishna and Anothet946 A.D. 946 at 952-3,
the wordonushas often been used to dendteer alia, two distinct concepts: (i) the duty
which is cast on the particular litigant, in orderbe successful, of finally satisfying the court
that he is entitled to succeed on his claim or medeas the case may be; and (ii) the duty cast
upon a litigant to adduce evidence in order to catmépprima facie case made by his
opponent. Only the first of these concepts reptssamusin its true and original sense. In
Brand v Minister of Justice and Anothd959 (4) SA 712 (AD) at p.715, OGILVIE
THOMPSON, J.A., called it ‘the overadinus. In this sense the onus can never shift from the
party upon whom it originally rested. The secopndaept may be termed, in order to avoid
confusion, the burden of adducing evidence in eb(tveerleggingslas’).This may shift or
be transferred in theourse of the case, depending upon the measum®af fornished by the
one party or the other.”
See further on the distinction between the onugrobf and the evidentiary burden in both civil ar@ninal
cases, Zeffertt, Paizes & Ske&he South African Law of Eviden¢®rmerly Hoffmann and Zeffeytb6 ed
(LexisNexis Butterworths, Durban 2003) at 121-13¢hmidt & RademeyeBewysreg4 ed (Butterworths,
Durban 2000) at 24ff; Schwikkard & Van der Mer®einciples of Evidenc® ed (Juta, Cape Town 2002) at
Chapters 31 and 32.

190 5ee para [10] above.
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[77] The strict regulation of gambling activities is, part, a legislative recognition
of the fact that gambling can have a major neggiaic and social impact. lllegal
gambling is a serious offence. This is made clgarthe sanctions envisaged in
section 94 of the KZN Gambling Act. As first-tintdfenders, Mr Mohunram was
liable to a maximum period of ten years’ imprisomieithout the option of a fin¥*
or to a fine not exceeding R2 million or a periodt rexceeding ten years’
imprisonment®? while Shelgate risked a fine of R2 millid® The penalties provided
for may be imposed in addition to “any competentfeibure contemplated in”

section 94(4%*

[78] The potentially harmful social and economic conseges of gambling and the
necessity of regulation to protect the public waknawledged by this Court in
Magajane v Chairperson, North West Gambling Boandl ®thers where Van der

Westhuizen J, writing for a unanimous Court, stakedfollowing:

“The Preamble of the Act [the North West Gamblingt]Amakes clear that the Act
aims to protect the public confidence and trust thiedhealth, safety, general welfare
and good order of the inhabitants of the provirnweugh the strict regulation of
institutions and individuals involved in the gammgliindustry. The importance of this
general purpose is beyond question . . . . gambfirgn activity that could pose a
threat to individuals’ psychological, financial aegen physical health, as well as
those of their families and communities. Regulatis essential to protect

participants in the gambling industry and the gahpublic. The gambling industry

101 1t convicted of “performing any licensable act appining to gambling without a valid licence” see
section 94(2)(a) of the KZN Gambling Act.
192f convicted of “any other offence”, see sectig{® of the KZN Gambling Act.
103

Id.

104 Ahove n 7.
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is a pervasively regulated industry. Schedule # Raof the Constitution of the
Republic of South Africa, 1996 lists gambling aguactional area of concurrent
national and provincial legislative competence, #imel provisions of the National
Gambling Act 7 of 2004 and the North West Gambla show that both national
and provincial legislation regulate the industrythe preambles of both statutes

»105

proclaim the necessity of regulation to safegubedaublic. (Footnotes omitted.)

[79] According to the preamble to the National Gamblag 7 of 2004:

“It is desirable to establish certain uniform noramsl standards, which will safeguard

people participating in gambling and their commigsitagainst the adverse effect of

gambling, applying generally throughout the Repuhlith regard to casinos, racing,

gambling and wagering, so that —

» gambling activities are effectively regulated, ticed, controlled and policed;

« members of the public who participate in any limshgambling activity are
protected;

» society and the economy are protected against siimatdation of the latent
demand for gambling; and

» the licensing of gambling activities is transparéair and equitable.”

[80] A perusal of this Act and of the KZN Gambling Actkes it clear that there
are very stringent requirements for the issue csino license and equally stringent
controls once a license is issued. This is ngbrsging. Prior to the promulgation of
the National Gambling Act, a Lotteries and GamblBmard was created in terms of
the Lotteries and Gambling Board Act 210 of 1998 amandated to investigate the
gambling industry in South Africa and, in partiaylghe manner in which gambling
activities should be regulated. As stated by ®elikz J in Soundprop 1239 CC t/a

777 Casino v Minister of Safety and Security ane@t

1052006 (10) BCLR 1133 (CC); 2006 (5) SA 250 (CC)08G2) SACR 447 (CC) at paras 81-82.
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“[I]t is significant to note that the Board, aften extensive examination both here and
abroad, concluded that in an open and democratigetyothere was room for
gambling provided that such gambling be strictlptcolled. The controls are needed
for the protection of the gamblers, for the pratectof society and in order to
properly regulate the industry. In the report dfatvis known — after its chairperson —
as the Wiehahn Committee, there is a detailed exation of the types of controls

that are needed and recommendations for the implerien of such controls-*

These recommendatiofi5 gave rise to the promulgation of the National Ghmagb

Act which came into operation on 1 November 2004.

[81] It is significant that, among the reasons for tleeassity of controlling the
gambling industry given, iSoundpropby the Minister responsible for the control of

gambling were:

“. .. that one must be aware of the fact thatdagh flow generated by gambling

lends itself to money laundering and to targetipgitime syndicates . .**

This is in accordance with international experien&o, for example, various royal
commissions and enquiries in Australia “have res@athat there are strong
connections between organised crime and illegalbjagnin Australia” and have also

“documented connections between illegal casinos amohey laundering*®®

1061996 (4) SA 1086 (C) at 1093C-E.

197 1d at 1093E-G. See alsBaming Association of South Africa (KwaZulu-Natafjd Others v Premier,
KwaZulu-Natal, and Others (No 1P97 (4) SA 494 (N) at 499F-501A. In the lattase, Levinsohn J pointed
out (at 504A-B) that “[e]lven though gambling is now longer labeled aper seimmoral or illegal it is
nonetheless an activity which, if not properly coiied, can spawn a great deal of social evil.”

108 Above n 106 at 1093H-1094B.

199 pinto and WilsorGambling in Australia trends and issues in crimel animinal justice(Australian Institute
of Criminology No 24), (July 1990) at 3-4, http:¥mw.aic.gov.au/publications/tandi/ti24.pdiiccessed on 23
March 2007.
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Similarly, close links between illegal gambling oggons and organised crime have

been documented in the United States of Amérita.

[82] Looking at the circumstances of this case as aayhbé crimes committed on
the property involved the conducting of an illegalsino for profit. As discussed
above, these are serious offences which can hayenegative social, economic and
other impacts. Thus, measures which serve eftdgtio deter people from using or
allowing their property to be used for the comnuasbf these offences certainly
promote the interests of justice. It has alreaglgrbpointed out that the property was
integral to the commission of the offences under KIZN Gambling Act; it is not a
case where the property could be said to be “imtal&to the criminal endeavour.
The use of the property in the commission of therafes was not a once-off thing; on
the contrary, it was a continuous sustained usenfime than a year subsequent to the

casino operation becoming illegal.

[83] In addition, as pointed out by the Supreme Courmbeal in its judgment:*
the subject of the forfeiture application is prdpdvelonging to Shelgate, not to Mr
Mohunram. Mr Mohunram has paid admission of giinles totalling R88 500 and
has suffered forfeiture or loss of monies and emeipt amounting to approximately
R287 000, but Shelgate has to date lost nothingalite illegal activities. While Mr

Mohunram is admittedly the sole member of Shelght®, does not alter the fact that

110 5ee for examplenited States v Sacet®1 F 2d 995, 999-1001%Cir 1974) andJnited States v Wa2 F
3d 1444, 1450-1451 {6Cir 1996).

111 Above n 1 at para 7.
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Shelgate has a separate corporate personality. Mdhunram and Shelgate have
enjoyed the advantages of their separate legabpeliies and must also bear the

consequences thereof,

[84] The admission of guilt fines paid by Mr Mohunrantated to his contravention
of section 95(2) and of section 3(4)(b) of the KBmbling Act?** He does not
appear to have been charged with a contraventioseofion 44, although it was
common cause on the papers before us that he Haddrcontravened that section by
operating his casino without the requisite licencehis offence would seem to fall
under section 94(2) of the KZN Gambling Act so thladd Mr Mohunram been
charged with and convicted of this offence, he wollave been liable to
imprisonment for a maximum period of 10 years withthe option of a finé™® We

do not know why he wasot charged with a contravention of section 44, nomao

know why Shelgate wasot charged with a contravention of section 3(3}(4).

[85] One possible reason why we do not have this infooman record is that, as
already pointed out, the proportionality point west raised by the applicants in any
of their affidavits, in the hearing before the HiGburt or in their heads of argument
in the Supreme Court of Appeal. So we are facetl wisituation wheraeither Mr

Mohunram has been penalised for his contraventibreection 44 of the KZN

112 5ee para [6] above.
113 See above n 101 and accompanying text.

114 See above n 4. This offence would seem to fallenrsection 94(3) of the KZN Gambling Act and, had
Shelgate been charged with and convicted of tHisnoé, it would have been liable to a maximum fidR2
million (see above n 101-102 and accompanying text)
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Gambling Act, nor has Shelgate been penalised for its contravergiosection

3(3)(a). Because of the manner in which the prdicggs were conducted, it cannot be
said with any degree of confidence that the eftéc¢he forfeiture order in the present
matter would indeed be to give the NDPP “a secaisl &t the cherry”, to use the
words of Sachs J in his judgment in this casehat the forfeiture of the property

would amount to a “duplication of punishment” foetsame offence(s).

[86] As pointed out by Van der Walt:

“[T]he property rights of those who were actualiwolved in crime may be lost
through forfeiture, but by and large this is notessarily unjust or unreasonable, as
such loss would mostly be justifiable in the normaly by describing the forfeiture
as an exercise of the police power that merely thasatisfy the requirements in
section 25(1) in establishing a proper balance &etwthe public purpose of the
deprivation and the interests of the affected petss

[87] It appears from the evidence that Mr Mohunram’sfiprisom the casino
amounted to approximately R30 000 per month. Hratruary 2000 at the latest to
April 2001, the casino operated illegally, thus gwoing an illicit income for Mr
Mohunram totalling about R420 000. Thus, eveni¢ evere notionally to disregard
Shelgate’s separate legal personality and take d¢otwsideration the fact that Mr
Mohunram has incurred criminal penalties amountingabout R365 000, the
applicants are still left with “net illicit profitsof approximately R55 000. This must
obviously also be borne in mind when determining gfuestion of proportionality in

this case.

115 Above n 73 at 195.
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[88] As for the effect of forfeiture on the applicanteg property is owned by
Shelgate and is its only asset. Mr Mohunram h&8Gapercent member’s interest in
Shelgate. Since the property is not used for esdid purposes, its forfeiture will
have no effect on the living arrangements of thegliegnts. It will merely deprive
them of an asset that has some financial valu&démt According to the NDPP’s
calculations, which were not really gainsaid by aipplicants, the loss which they will
suffer is as follows. The property was bondedawoiir of NBS Bank in an amount of
R600 000. The balance outstanding on the bondapproximately R477 000 at the
time of the preservation order proceedings. Ireothords, the applicants have paid
off approximately R123 000 of the capital amountled bond. If a forfeiture order
were to be granted, the proceeds of the sale gbrihygerty would be used in the first
instance to settle the indebtedness under the bdwdat the applicants will “lose”,
therefore, is the amount (if any) by which the eabf the property exceeds the value

of the bond.

[89] The applicants did not adduce any evidence regauitie value of the property,
save to state that “it is unlikely that the valdehe outstanding bond will be realised
should the state elect to sell the property”. Tigares are in dispute, the respondent
believing that there is value for the state in Hefiture order while the applicants
disagree. According to Mr Mohunram, the propergrket in Vryheid at the relevant
time was “severely depressed” and he thought thveas unlikely that the outstanding

bond would be realised should the property be s®ithat this means is that, on the

51



VAN HEERDEN J

applicants’ own version, the value of the propestyess than R477 000. It follows
that, if forfeiture were to be ordered, the appitsawould not “lose” anything in the
form of a notional amount by which the value of greperty exceeds the value of the
bond. They would simply lose the R123 000 thay thave already paid off on the
capital amount of the bond. It should be noted aMohunram’s affidavits dealing
with this point were deposed to in 2001 and thdtposwith regard to the value of

the property may well have changed since then.

[90] As indicated above, the evidence shows that thditprérom the casino
amounted to some R30 000 per month. The illicdcome from the gambling
operation would accordingly have totalled about ®4®0 during the 14 months
(February 2000 to April 2001) when Mr Mohunram d¢ouéd to run the operation
after an amendment to the KZN Gambling Act that enactlearly illegal. Therefore,
according to the NDPP, the applicants have earna@ fnom the illegal casino than
they stand to lose if the property is forfeitech the circumstances of this case, the
NDPP submits, there is no disproportionality (faresd “significant

disproportionality”).

[91] If the financial effect of the criminal penaltiescurred by Mr Mohunram is
also taken into consideration as part of the priopuality enquiry:'® then the overall
effect on the applicants of a forfeiture of thegedy is an immediate financial loss of

about R68 000, viz less than the admission of duiéis paid by Mr Mohunram. In

11¢ See paras [41] and [64] above.
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addition to this financial loss, however, otherrpiges will have to be found for the
legitimate glass and aluminium business being coteduon the property and this will
obviously have considerable financial implicationsmust also be borne in mind that
Mr Mohunram stood surety vis-a-vis NBS Bank for Igaee’s liability under the
bond so that, if a sale of property does not redle outstanding bond amount, then

Mr Mohunram as surety could possibly be held lidiyeNBS Bank for the shortfall.

[92] A note of caution must be sounded. It is certaimdynecessaryor a court, in

considering whether or not a forfeiture order aggplfor will be disproportionate, to
undertake the kind of “financial exercise” set autthe four preceding paragraphs.
However, as the figures were available in this casd were referred to by the
applicants and the NDPP, it is useful to take thetom consideration in the present

matter.

[93] The applicants further contended that forfeituretloé property would be
disproportionate since the illegal casianly occupied a portion of the building in
guestion. They point out that a portion of thepemy was used for conducting a

glass and aluminium business.

[94] Itis clearly not a requirement for the grant dbdeiture order that the whole

of the property must have been used as the instriaity of an offence. As the
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Supreme Court of Appeal pointed out in its judgmienthis casél’ “property” is

defined in section 1 of POCA:

“to include any ‘immovable’ thing and immovable pesty is identified with
reference to its cadastral description, ie it esphoperty described in the deeds office.
It is highly unlikely that the whole of an immovabproperty can ever be used in the
commission of a crime and the restriction would en#tke provision meaningless.”

(Footnote omitted.)

[95] The relevant question for purposes of the propoality enquiry is therefore
not whether thavhole of the property was used in furtherance of theneri It is
whether forfeiture of the whole property would bspidoportionate to the seriousness
of the crimes committed and the benefits derivedhfthose crimes. In this regard, it
has to be borne in mind that the total area ofstional title property is 542 square
metres. Although Mr Mohunram did conduct a legéten business on part of the
property, there is no evidence before us as tadbpective sizes of the two areas.
However, as pointed out by the Supreme Court ofe@ppbearing in mind that the
illegal casino had 57 gaming machines and a cdsHtieoth, the area occupied by the
casino operation could not have been insignificartiis is borne out by the fact that,
after the casino was closed down, Mr Mohunram sutheld the casino area and let

out the two separate portions.

[96] The NDPP pointed out that, in any event, it woultt be feasible to order

forfeiture of part of the property. INational Director of Public Prosecutions v Cole

17 Above n 1 at para 4.
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and Others™® Willis J held that it is not possible to order fsture of part of

immovable property unless there is evidence thiadlisision is feasible:

“The intractable difficulty is that immovable prape unlike various other kinds of
assets of which money is perhaps the best exampleysually indivisible.
Subdivision of this immovable property would, inyagvent, require the approval of
the local municipality which is not a party to thegroceedings. Besides, nothing
was put before me to suggest that this solutionldvdae desirable, and, if so,

possible.”

A similar difficulty exists in the present circumstancgbere the forfeiture involves a
sectional title unit’® The applicants have not adduced any evidencstablésh that

it would be possible to order forfeiture of parttioé sectional title unit.

[97] In their written submissions, the applicants stHtat “[n]either the time

duration nor the spatial extent [of the illegalities] was reliably established”. In
my view, however, there was enough evidence to sthava substantial portion of
the property was used as an illegal casino for xeneled period of time. The

applicants’ contentions to the contrary are nowaming.

[98] The applicants alleged that Mr Mohunram was givenaasurance that upon
payment of substantial fines and destruction ofrlevant gambling machines, he
would face no further penalty. They contended that forfeiture application was

launched in contravention of the agreement withfitis¢ applicant. In support of this

118 Above n 19 at para 20.

119 subdivision of a section is regulated by sect@hsand 22 of the Sectional Titles Act 95 of 1986.
Subdivision of a section can only occur where difteate is issued by the local authority. Seetisec21(2)(a)
read with section 7(2) of the Sectional Titles Act.
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contention, the applicants refer to certain passagetheir affidavits, but these
passages fall well short of proving an assurane¢ Mr Mohunram would pay no
further penalty. The only entity who could haveegi such an assurance (or who
could have entered into such an agreement) wa®fffee of the NDPP, and the
applicants do not suggest that it did so. Therehiss no factual basis for the
applicants’ complaint that the forfeiture applicatiwas launched in violation of an
assurance or undertaking that the matter had beeuglht to finality when the
admission of guilt fine was paid. The contentiohshe applicants in this regard are

without merit.

[99] On the question of proportionality, the LRP subedttthat the forfeiture
provisions of POCA are intended to be preventiva, punitive. According to the
LRP, the forfeiture of the instrumentalities of affence can tenably have a place in
civil law only in order to prevent the repetitiori the offence by the use of that
property. In consequence, property can only béaded forfeit if the NDPP shows
that it will probably be used to repeat the crintaah will follow only if it is property
that, like “tik”, can never have a lawful use, diat can have no lawful use in the
hands of the lawbreaker (like, for example, gammmarhines in the hands of a person
who has no licence to use them). The forfeituréhef Shelgate premises does not

satisfy this test.

[100] As illustrated above, the LRP’s interpretation iscdnsistent with the

jurisprudence of this Court and of the Supreme ColuAppeal. It would require the

56



VAN HEERDEN J

NDPP to “show” that the property will be used tpeat the crime. To impose such
an onus of proof on the NDPP would undermine thepgae of POCA and might

render it an unworkable instrument in the fightiagicrime.

[101] In conclusion, it should be emphasised that, witigeforfeiture of the property
in this case will undeniably have a punitive effentthe applicants, it will also serve
the very important purpose of deterring both theliapnts and other people from
using or allowing their property to be used foegidl gambling, with all its potentially

harmful consequences.

[102] In view of the above, | conclude that there is nerinin the applicants’
contention that the forfeiture order is dispropmrtite. The appeal must therefore be

dismissed.

Costs

[103] As regards costs, it must be borne in mind thati] ifvophetwas decided in
September 2006, the issues of constitutional grleadiaised by the applicants had, by
and large, not been addressed by this Court. itldvbave made little sense for the
applicants not to proceed with their applicatioteathis Court’s decision iRrophet
Thus, although the NDPP has asked for costs onehppem of the view that it would

not be appropriate to accede to this request.
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[104] The NDPP also submitted that, as the LRP had ireraéwespects made
common cause with the applicants in these procgsdithe LRP should be ordered to

pay the NDPP’s costs occasioned by its interverd®amicus curiae.

[105] Rule 10(10) of the Constitutional Court Rules pd®a that “an order of Court
dealing with costs may make provision for the paytud costs incurred by or as a
result of the intervention of aamicus curia€ As has been pointed out by this Court
in previous cases, however, the intervention byiaicus curiae does not ordinarily
result in an order for costs either for or agathstamicus?® In the words of Ngcobo

J, writing for a unanimous court, koffmann v South African Airways

“An amicusjoins proceedings, as its name suggests, asralfoéthe Court. It is
unlike a party to litigation who is forced into thiggation and thus compelled to
incur costs. It joins in the proceedings to agsistCourt because of its expertise on
or interest in the matter before the Court. Itades the side it wishes to join unless
requested by the Court to urge a particular pasitidnamicus regardless of the side
it joins, is neither a loser nor a winner and iseally not entitled to be awarded

costs.”?

[106] It is true that the LRP did make common cause Witk applicants to a
considerable extent. However, the arguments iaaded were also of a more general
application and | am not persuaded that there fiscgnt reason for departing from

the general rule that no costs order be made aiitfarvour of or against an amicus.

Order

120 See for examplMlinister of Justice v Ntull997 (3) SA 772 (CC); 1997 (6) BCLR 677 (CC) atapd8.
1212001 (1) SA 1 (CC); 2000 (11) BCLR 1211 (CC) atapd3.
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In the circumstances, | would have granted theiegidn for leave to appeal, but

dismissed the appeal with no order as to costs.

Langa CJ, Madala J, Van der Westhuizen J and Yadamncur in the judgment of
van Heerden AJ.

MOSENEKE DCJ:

[107] | have had the benefit of reading the compellindgment prepared by my
colleague van Heerden AJ. She concludes that gipkcation for leave to appeal
should be granted but that the appeal be dismisgdd no order as to costs.
Regrettably, | am unable to support this outcore.my view, and also as Sachs J

concludes, the appeal should succeed with costs.

[108] | do not propose to rehash the facts and the lisibtitigation because these
are admirably captured in the judgment of van HeerdJ. | may also add that |
agree with the manner in which she has charactetiseissues that fall to be decided
and these are: (a) whether the property concernasl an instrumentality of an

offence; (b) what is the meaning of “offence” inetltontext of civil forfeiture
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authorised by Chapter 6 of the Prevention of OggthiCrime Act(“POCA”) and (c)

whether the forfeiture sought in this case is dipprtionate.

[109] | am constrained to take a view different from tlotvan Heerden AJ in

relation to issues (b) and (c).

Instrumentality of an offence

[110] I dispose of the issue of instrumentality of areaffe first. Both the applicants
and the Law Review Project (“the LRP”), the amiausiae, sought to persuade us
that the fixed property that is the target of tihel ¢orfeiture was not shown to be an
instrumentality of an offence of operating a casiwwidhout a valid licence in
contravention of section 44f the KwaZulu-Natal Gambling AE{KZN Gambling
Act) and a contravention of section 3(3j(a) the same Act, namely being the owner
of a building that allows any other person to caridygambling activities therein or
thereon without a licence. For the reasons that keerden AJ advances, |
respectfully agree that the fixed property ownedShelgate, the second applicant,

was indeed an instrumentality of the offences camewhiby it and Mr Mohunram.

1 Act 121 of 1998.
2 Section 44 states:

“No person may operate or attempt to operate axgasiless he or she is in possession of a
valid casino license issued by the Board in terfithie Act.”

3 Act 10 of 1996.
* Section 3(3)(a) states:

“The owner of any building, dwelling, structure premises of any other nature whatsoever
shall not use such building, dwelling, structurgopoemises of any other nature whatsoever for
gambling purposes or allow any other person to goh@ny gambling activity therein or
thereon unless he or she or the person condu¢tingambling activity in or on such building,
dwelling, structure or premises, is in possessioa licence issued in terms of this Act or the
Regulation of Racing and Betting Ordinance, 195iti{@ance No. 28 of 1957).”
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The meaning of offence in the context of ChaptrBOCA

[111] The LRP and both applicants have made it clear ey do not, in these
proceedings, contest the constitutional validitythed civil forfeiture provisions found
in Chapter 6 of POCA. However, the kernel of treibmission is that gambling per
se is not an “offence” for which forfeiture undeD@A is competent. They elaborate
that POCA has been construed by the Supreme Cbédppeal in a manner that has
improperly brought gambling within the compasstwé Act and that, as a result, the
forfeiture provisions of POCA have unwarrantedlyebebrought to bear on the

property that has been declared forfeit.

[112] The offences for which forfeiture is potentiallynospetent, the LRP submits, are
limited to those created by POCA. These are raeketg under Chapter 2, money
laundering under Chapter 3 and criminal gang dms/iunder Chapter 4. They may
collectively be termed “organised crime offenceatldhe rest may conveniently be
called “ordinary crimes.” The LRP further arguésttsince unlicensed gambling,
without more, is not an organised crime offence, oroer of forfeiture can

competently be made under POCA on the basis optbeisions providing for the

forfeiture of the instrumentalities of such an affe. They urged us to interpret the

phrase “instrumentality of an offence referredroSichedule 1” in section 50£19f

® Section 50(1) of POCA states:

“The High Court shall, subject to section 52, makeorder applied for under section 48(1) if
the Court finds on a balance of probabilities thatproperty concerned—

(a) is an instrumentality of an offence referrednt&chedule 1;

(b) is the proceeds of unlawful activities; or

(c) is property associated with terrorist and eslaactivities.”
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POCA as requiring that the offence should not drdya Schedule 1 offence but also
an organised crime offence created by Chapters and 4 of POCA. On this
reasoning, although gambling offences appear ire@de 1, they will attract civil

forfeiture only if they are also organised criméates.

[113] Van Heerden AJ rejects these submissions as unoongi In essence, she
holds that because POCA has been amended to makanthat it applies to offences
committed before and after its commencement, itshasder ambit than offences that
were created by the POCA. She also finds fortificein two prior decisions of the
Supreme Court of Appeal which in effect hold thia¢ tprovisions of POCA “are
designed to reach far beyond organised crime apty aso to cases of individual

wrongdoing.®

[114] | am unable to hold without more that the constamctof section 50(1) of

POCA advanced by the LRP is without méritdappily, | do not have to resolve, in
this case, the intractable interpretive challengeghe proper reach of Chapter 6 of
POCA and section 50(1) in particular. This is 80 $everal reasons. First, the

conclusion | reach on proportionality does not celng decision on the argument

® National Director of Public Prosecutions v Van Stadand Other2007 (1) SACR 338 (SCA) at para 1;
National Director of Public Prosecutions v (1) R@dk Properties (Pty) Ltd; (2) 37 Gillespie Streatrban
(Pty) Ltd and Another; (3) Seevnaray2004(8) BCLR 844 (SCA); 2004 (2) SACR 208 (SCA) at p&ka See
alsoNational Director of Public Prosecutions v Mohunramd Others2006 (1) SACR 554 (SCA) arierophet

v National Director of Public Prosecutior)06 (1) SA 38 (SCA); [2006] 1 All SA 212 (SCA).

" There are ample lessons to learn on the latdnofisnfairness and breach of fundamental freedomking in
any civil asset forfeiture system. In the USA, federal system of civil forfeiture of assets hagt roundly
condemned and criticised by the judiciary, acadesnimmentators and the media as requiring a “modiotim
sanity.” See for examplBegen v United Statésl7 US 820 (1996) cited in Loughlin F3ges the Civil Asset
Forfeiture Reform Act of 2000 bring a modicum ohisato the federal civil forfeiture syst®mno date
available),_http://www.malet.com/does_the_civil eisforfeiture_.htmaccessed on 15 March 2007; Bell RE,
Civil Forfeiture of Criminal Asset&999), http://www.iap.nl.com/forfeit.htnalccessed on 15 March 2007.
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advanced by the LRP but not by the applicants tkéras. Second, in this case the
proper scope of civil forfeiture in Chapter 6 anarticularly the proper scope of
section 50(1) and the attitude of the Supreme CaoiuAppeal on these matters were
not debated before the High Court or the Supremet@d Appeal. They were raised
for the first time in this Court. Third, althoughe LRP takes the stance that its
argument is at an interpretative level and is neamt to be an attack on the validity of
Chapter 6 of POCA, in my view, at the very leastconstitutes an indirect or

collateral constitutional challendeln Democratic PartyYacoob J warned that:

“. . . considerable difficulties stand in the walytlee adoption of a procedure which
allows a party to obtain relief which is in effeinsequent upon the invalidity of a
provision of an Act of Parliament without any forntkeclaration of the invalidity of

that provision.”

[115] One will do well to remember that the LRP contetid® if the meaning given
to ‘offence’ runs wide and well beyond organiseiinerin a way that includes all the
acts of individual wrongdoing listed in Schedul® it,would be inconsistent, not only
with the purpose and text of the statute, but momgortantly with the prohibition

against unlawful and arbitrary deprivation of prapeset by section 25(1) of the

8 On the attitude of this Court to a collateral tvage to the constitutional validity of a statugeglngledew v
Financial Services Board and Others: In re Finarcservices Board v Van der Merwe and Anotke03 (4)
SA 584 (CC); 2003 (8) BCLR 825 (CC) at para REEC for Development Planning and Local Government,
Gauteng v Democratic Pargnd Othersl 998 (4) SA 1157 (CC); 1998 (7) BCLR 855 (CC) aigp3.

° Democratic Partyabove n 8 at para 61.

9 The offences in Schedule 1 contain a vast cotlactf common law and statutory crimes ranging from
murder, public violence and terrorism on the ona tnany offence in terms of which the punishmeay e a
period of imprisonment exceeding one year withbatdption of a fine.

1 Section 25(1) states:

“No one may be deprived of property except in teohéaw of general application, and no
law may permit arbitrary deprivation of property.”
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Constitution. It would also constitute dispropontate and irrational punishment not

permitted by section 12(1)(&)of the Bill of Rights.

[116] It must be said that neither this Cdtimior the Supreme Court of Appéahas
had occasion to decide the constitutional validifythe relevant civil forfeiture

provisions of POCA.

[117] | am left with no choice but to decline the invite to decide a matter so grave
on the basis of a belated showing of the LRP. Whanore, if the interpretive
complaint of the LRP were to lead to a conclusibat tthe relevant provision is
inconsistent with the Constitution, an additiondistacle will confront this Court,
being that the Minister of State who administers tbgislation has not been joined as
a party to these proceedings. | specifically leapen the decision whether the scope
of the Act is designed to reach beyond racketegenmgney laundering and criminal

gang activities and apply to cases of individuabnwgdoing.

Proportionality

12 Section 12(1)(e) states:

“Everyone has the right to freedom and securitjhefperson, which includes the right not to
be treated or punished in a cruel, inhuman or diggavay.”

13 |n National Director of Public Prosecutions and AnatheMohamedNO and Other2002 (4) SA 843 (CC):
2002 (9) BCLR 970 (CC); 2002 (2) SACR 196 (CC)st@iourt remitted confirmation proceedings to thgtHi
Court for a decision on the constitutional valididy Chapter 6 of POCA. INational Director of Public
Prosecutions and Another v Mohamed NO and Ot2€G3 (4) SA 1 (CC); 2003 (5) BCLR 476 (CC), this
Court was not invited to deal with the constitubralidity of Chapter 6 of POCA, save for the pdaral
provisions of section 38(1) of POCA. Rrophet v National Director of Public Prosecutio?807 (2) BCLR
140 (CC); 2006 (2) SACR 525 (CC) the constitutioraldity of certain provisions of Chapter 6 weaésed but
not pressed on.

4 In Cook Properties, Mohunram, Prophand Van Staderabove n 6, the constitutional validity of the tivi
forfeiture provisions was indeed not called int@sgion.
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[118] Statutory civil forfeiture of assets is meant torque worthy and noble
objectives aimed at curbing serious crime. And there is no gainsaying that, in
effect, it is draconian. Itis premised on theiowthat it is a civil remedy and that the
prosecution or the state has to show only on anbalaof probabilities that the
property may be seized and forfeited to the statee criminal standard of proof does
not come into it. When the state seeks civil filufe of assets that were used in the
commission of a crime, it is not required to shtattthe owner has been convicted of
the offence or that the owner performed an unlawftlwith a criminal intent. The
initial and central enquiry in asset forfeiture wshether the property is an
instrumentality of an offence. Ifitis, the propeis liable to be declared forfeit to the

state®®

[119] Warning of the inherent dilemma of civil forfeituia the US context, an

academic writer, PJ Loughlin, observes that:

“[W]hile the Department of Justice and federal pmgors were busy striking
devastating financial blows against organised crimeney launderers and drug
traffickers, too many innocent owners of propertgrevcaught up in a net cast too

wide.™®

[120] Civil asset forfeiture constitutes a serious inmmsnto well-entrenched civil

protections particularly those against arbitrarg axcessive punishment and against

15 This fixation with “instrumentality of an offencethay be traceable to jurisdictions that recogiiseem
forfeitures. Unlikein personamjurisdiction that seeks to hold the defendant @ealy accountablein rem
jurisdiction is based on the legal fiction that théng or inanimate object or property is treatsdtize guilty

party.
16 Loughlin above n 7 at 2.
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arbitrary confiscation of property. Courts in thisuntry’ and elsewher& have
generally been astute to the fact that forfeituré¢he instrumentalities of crime can
produce arbitrary and unjust consequences. Inwtrds of the minority judgment of

Ponnan JA irProphet v National Director of Public Prosecutions

“courts should be vigilant to ensure that the $tajuprovisions in question are not

usedin terroremand that there has been no overreaching and abuse.

[121] This vigilance is no less appropriate in relationcivil asset forfeiture of the
instrumentalities of crime embraced by section h0ad together with Schedule 1 of
POCA. ltis indeed so that section 50(1) is codcimeperemptory terms. It provides
that a court “shall” make a forfeiture order iffinds on the civil standard of balance
of probabilities that the property sought to befdited is an instrumentality of an
offence. Textually, once the instrumentality th@sl has been met, courts must
authorise forfeiture. However, courts have comesidy interpreted “shall” to mean
“may”. They have correctly held all requests bgtestprosecutors for civil forfeiture
to the standard of proportionality which amountsxtomore than that the forfeiture
should not constitute arbitrary deprivation of pedy or the kind of punishment not

permitted by section 12(1)(e) of the Constitutidn.

" van Stademmbove n 6 at paras 7-Brophetabove n 13 at paras 46 and 6lghamed(2002) above n 13 at
para 22;Mohamed NO and Others v National Director of Pulimsecutions and Anoth@002 (2) SACR 93
(W) at para 21.

18 Normand Martineau v Minister of National Revenuel @itorney General of Ontario and Attorney General
of Quebec[2004] 3 R.C.S;United States v Hosep Krikor Bajakaji&24 US 321 (1998)Calero-Toledo v
Pearson Yacht Leasing C416 US 663 (1974). For a discussion on civil fiwfiee generally, see Liberty (The
National Council for Civil Liberties)Proceeds of Crime: Consultation on Draft LegislatiMay 2001),
http://www.liberty-human-rights.org.uk/pdfs/polici/Qun-proceeds-crime-draft.pdfaccessed on 19 March
2007.

9 Above n 6 at para 45.
20 SeeCook Properties, Van StadandProphetabove n 6.
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[122] In Prophetthis Court was at pains to find and strike therappate balance
between the laudable societal quest to combat @mg@rcrime, on the one hand, and
unwarranted interference with individual rights pooperty as against arbitrary

punishment. Nkabinde J, writing for a unanimousi©ovarned that:

“While the purpose and object of Chapter 6 mustctwesidered when a forfeiture
order is sought, one should be mindful of the thett unrestrained application of

Chapter 6 may violate constitutional rights”.

[123] Nkabinde J re-emphasised the proportionality staht#ad down by this Court

in FNB v Commissioner, SABShat the forfeiture must be weighed against the
purpose it serves. And in order to arrive at aprepriate answer one has to
determine whether the property is closely assatiatéh the commission of the
crime; whether the forfeiture will prevent furth@rongdoing; the nature and use of

the property and the effect of the forfeiture oa thwner of the property.

[124] It seems to me that if the forfeiture sought ocamithin the context of POCA,
additional and countervailing considerations comi® ithe proportionality analysis.
The nature of the crime must be probed keepingimdrthe predominant purpose of

POCA. This is a self-evident proposition. Thefdgure must advance the purpose

2L Above n 13 at para 61.

22 First National Bank of SA Ltd t/a Wesbank v Comimies, South African Revenue Service and Angther
First National Bank of SA Ltd t/a Wesbank v MinisteFinance2002 (4) SA 768; 2002 (7) BCLR 702 (CC) at
para 98.
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that POCA proclaims. Otherwise, the forfeitureingethe means, will be misaligned

with the predominant ends pursued by POCA.

[125] The objects of POCA are carefully considered imanimous judgment of this

Court inMohamed.I can do no better than cite generously from it:

“The Act’'s overall purpose can be gathered fromlaisg title and preamble and
summarised as follows: The rapid growth of orgathiseme, money laundering,
criminal gang activities and racketeering threatiresrights of all in the Republic,
presents a danger to public order, safety and lgyaband threatens economic
stability. This is also a serious internationablgem and has been identified as an
international security threat. South African cormrend statutory law fail to deal
adequately with this problem, because of its ragsdalation and because it is often
impossible to bring the leaders of organised crimbook, in view of the fact that
they invariably ensure that they are far removeanfrthe overt criminal activity
involved. The law has also failed to keep pacé witernational measures aimed at
dealing effectively with organised crime, money ridering and criminal gang

activities. Hence the need for the measures eredadithe Act.

It is common cause that conventional criminal peeslare inadequate as measures
of deterrence when organised crime leaders aretalietain the considerable gains
derived from organised crime, even on those ocnaswhen they are brought to
justice. The above problems make a severe impadhe young South African
democracy, where resources are strained to meehtuagnd extensive human needs.
Various international instruments deal with theljeon of international crime in this
regard and it is now widely accepted in the inteomal community that criminals
should be stripped of the proceeds of their crintes,purpose being to remove the
incentive for crime, not to punish them. This aggwh has similarly been adopted by
our legislature® (Footnote omitted.)

% Mohamed2002) above n 13 at paras 14-15.
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[126] In my view, it must follow that, in deciding whether not forfeiture of
property would be proportionate, the question whetthe instrumentality of the
offence is sufficiently connected to the main pwgof POCA must be considered. |
join Sachs J in emphasising that the more remet®ftence in issue is to the primary
purpose of POCA, the more likely it is that forte# of the instrumentality of the
crime is disproportionate. In other words, whedimary crime is in issue, the sharp
guestion should be asked whether it is a crime tbatlers conventional criminal
penalties inadequate. Is it a crime that requegsgaordinary measures for its
detection, prosecution and prevention? Is it enerithat warrants the extraordinary
measures akin to those appropriate to organiseteas envisaged in POCA? Isita
crime that has some rational link, however tenuowgh racketeering, money
laundering and criminal gang activities? If thewars to these questions were in the
negative, this would be an important indication tthéorfeiture may be

disproportionate.

[127] An additional consideration that enters the equatio the proportionality
analysis must be whether the crime in relation toctv the “criminal property” was
used is subject to asset forfeiture provisions.t 1§, it is a relevant and important
factor whether the forfeiture provisions are exligesso as to render forfeiture under
POCA redundant or doubly punitive. This is patiely so if the offence in question
has resulted in a criminal conviction and the ofregdaw provides for confiscation.
In the present case, the LRP argued with consiterfice that, in framing the

provisions of the KZN Gambling Act, the legislatufa) made specific provision for
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forfeiture in section 94(4) thereof; and (b) in daing signified an intention that the
forfeiture regime so created would suffice to m&et mischief sought to be cured by

the enactment.

[128] Ordinarily, it may be accepted that, when the lagise designates a set of
remedies to combat a specified crime, the remealiesntended to be effective and
exhaustive. This is particularly so in the pressage. The KZN Gambling Act was
passed well ahead of POCA. Therefore, it cannabfeered that the KZN legislature
intended that the provisions of POCA would supplentbose of the KZN Gambling
Act. The legislature created adequate remedieschwho not encompass the

forfeiture of immovable property on which an unlaigasino is situated.

[129] | have read the persuasive analysis of van Heeddeon proportionality. On
balance, however, | take the view that the forfeitof the property of the second
applicant is not proportional to the purpose itmeant to achieve. Additional to the
factors which are set out in the judgment of Sath$ am satisfied that no link,
however remote, has been shown to exist betweeoffiiece that the instrumentality
served and the purpose POCA has set for itself.cddfse, unlawful gambling is a
serious offence and may have adverse social amibstgo consequences. However,
the seriousness of the offence of conducting arcemdéed casino cannot be measured
as a generic social malady within a vacuum. Fapgses of civil forfeiture, the
seriousness must be set against the broad objectePOCA. | can find no

suggestion, still less any proof, that Mr Mohunramjng the sole member of the
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close corporation Shelgate, pursued any wrongdoammected directly or indirectly
to organised crime as envisaged in POCA. His reateems to have been profit. He
appears to have been moved by financial greed anthat he incurred significant
criminal sanctions and the not-so-inconsideralilgnmst of criminal conviction. His
conduct does not warrant the forfeiture of the imaie property on which the

unlawful casino was conducted.

[130] Much has been made by the National Director of iedrosecutions (“NDPP”)
of the fact that the applicants did not raise propnality as a defence before the High
Court or the Supreme Court of Appeal. The NDPFHsde suggest that, had the
applicants pleaded proportionality, his office wibdlave adduced evidence on the
issue. | do not think there is merit in this subsmn. | have intimated earlier that
proportionality is not a statutory requirement lamt equitable requirement that has
been developed by the courts to curb excessesibfaifeiture. Put otherwise, the
requirement of proportionality is a constitutiomalperative. It is imposed not by the
relevant statute but by constitutional disdain d&obitrary dispossession of property
and unwarranted or excessive punishment. It wdaddentirely inappropriate to
lumber a person facing forfeiture proceedings ursbmtion 48 of POCA with the
burden to plead the defence of proportionality. my view, the NDPP itself, when
initiating proceedings under section 48, shoulct@lhefore the court adequate facts
that will allow the court to adjudicate properly an application for forfeiture under
section 50(1), and in particular, on whether thdefture sought is constitutionally

proportionate.
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[131] Therefore, | am unable to accept that the NDPPheah deprived of a fair

opportunity to present its side of the case. Amve said before, the office of the
NDPP, as applicant for forfeiture, bears the ihitiaty to disclose all relevant facts
within its knowledge to the court hearing the adedeiture application if arbitrary

forfeitures are to be avoided. | may add thatemms of section 48(1) read together
with section 0(1) of POCA, the NDPP bears the otmusstablish on a balance of
probabilities that the forfeiture sought is jusgtdi Naturally, the respondent in
forfeiture proceedings will have to adduce evideiicghe or he hopes to disturb or

rebut the facts that the NDPP relies upon in thdiing depositions.

[132] However, it is an entirely different matter to haekdht it could ever be justified
to non-suit any person facing forfeiture proceeding the basis that he or she has not
raised proportionality. Proportionality assessmefat matter of law and it is based on
a careful weighing of all the facts of a particutase. Therefore, the NDPP must
always anticipate that the court will enquire imgooportionality and must always
place sufficient facts before the court to enabte make the requisite proportionality

assessment.

[133] I return to facts which point to the disproportitmanature of the forfeiture
order in this case. In regard to the financialactpof the forfeiture, the NDPP argued
that the forfeiture will deter people from usingallowing their property to be used

for the commission of the offence and would, intthvay, promote the interests of
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justice. InMohamedthis Court, with reference to various internatiomstruments,

made the point that it is now widely accepted ia ithternational community that the
purpose of civil forfeiture is to remove the indeatfor crime, not to punish the
offender®® Ackermann J further makes the point that thishis approach that has

been adopted by our legislature in enacting PGTA.

[134] It thus seems to me that the proper approach tadopted in reviewing the

relevant criminal sanction already imposed is ndiether it constitutes adequate
punishment, but whether the civil asset forfeitisreroperly related to the purpose of
removing the incentives for crime and whether theeiture will serve as adequate
deterrence to the offender and to the broader camitynu On the facts of this case,
besides the stigma of a criminal conviction, Mr Maham paid a fine of R88 500 and
suffered forfeiture of monies and equipment touthkie of R287 000. He appears to
have made illicit income of R420 000 over severahths with a resultant “profit” of

R55 000 before accounting for his operating expgreeout which little is known.

[135] On the other hand, the immovable property is bondddvour of NBS Bank
Ltd, the second respondent, for R600 000. Thenbalaof the bond stood at
approximately R470 000 at the time of the prese&wmabrder. On the applicants’
showing, it appears as if the property had a védae than the balance owing on the
bond. | recognise that, given the passage of timese property values may have

increased significantly. Alluding to this arithrieatl calculation, the NDPP argued

24 SeeMohamed2002) above n 13 at fn 6 for international cortigrs which support civil forfeiture.

%1d at para 15.
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that Mr Mohunram would lose virtually nothing burfR123 000 that Shelgate had
paid in reduction of the capital amount of the madge. |If it is in fact so, what

legitimate purpose other than additional punishmelithe forfeiture serve? | hasten
to add, however, that the additional punishment fpaymore severe than we now
understand. There are no facts on the impactdtfeiture would have on the glass

and aluminium business of Mr Mohunram and on atéthat the business employs.

[136] Another compelling consideration is the fact that the whole property was
used to advance the crime. It is common causeptratof the property was utilised
by Mr Mohunram to conduct a legitimate businesshe NDPP argued that the
forfeiture order must nonetheless encompass theeguoperty because the portion
that was used to conduct the illicit casino is wglble from the portion which served
as a legitimate business. In my view, the very flaat the property is immovable and
incapable of subdivision, except through intricht@eaucratic approvals, in itself,
suggests that the forfeiture order extends beyoladjiimate reach. Ordinarily, this
should also be a weighty consideration in decidiwbether a forfeiture is

proportional.

Conclusion
[137] | hold that the forfeiture order made under seck6(l) of POCA against the
first and second respondents is disproportionatk ianthe result, the appeal must be

upheld. | can find no reason in this case why<xsibuld not follow the event.
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Order

[138] In the circumstances | would make the followingeord

1. The application for condonation and for laten§l of the record is
granted.

2. The application for leave to appeal is granted.

3. The appeal is upheld with costs, including thstg of two counsel.

4, The order of the Supreme Court of Appeal isasete and replaced with

the following order:
“The application for an order in terms of sectidi{f of the Prevention
of Organised Crime Act 121 of 1998, declaring farfe the State the
property described as section 2 on sectional p@is8 577/96 in the
scheme known as the Malapin Centre, in respecthef land and
building situate at 244 Utrecht Street, Vryheidd @ne undivided share
in the common property in the scheme apportionagti¢said section, is
dismissed with costs.”

5. The National Director of Public Prosecutions iseredl to pay the costs
of the application in the High Court which costalslinclude the costs

of two counsel.

Mokgoro J and Nkabinde J concur in the judgmemfloseneke DCJ.
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SACHS J:

[139] If the only issue in this matter were whether theperty in this case could be
considered an instrumentality of the crime, themduld feel no need to write
separately. | agree with most of the reasoningtained in the comprehensive,
forceful and clearly articulated judgment by varekteen AJ. The property concerned
was manifestly an instrument central to the commims®f the crime. It not only
housed the gambling machines but provided a fixadepwhere users could drop in to
use the slot machines as they pleased. Thougbréugse area was not established, it

is clear that a substantial portion of the buildimas occupied by these machines.

[140] Furthermore, as van Heerden AJ observes, the efsubether the processes of
forfeiture provided for by Chapter 6 of the Prevemtof Organised Crime Att

("POCA") meet with constitutional standards, is rofore us. No challenge was
made to its constitutionality and we are obligedajoply the provisions on the
assumption that they are constitutional. | agirest nho bright lines can be drawn
between organised crime and private criminal aotsi For the purposes of this
judgment | will assume that there is no obligatpmysdictional requirement that the
instrument of an offence be shown to have a coreetith organised crime, and
once a criminal offence is literally covered by tkehedule, and the property
concerned is proved to be an instrument in its c@sion, a forfeiture order in terms

of Chapter 6 becomes permissible.

1 Act 121 of 1998.
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[141] To say that forfeiture in a particular matter Wik constitutional, however, is
not to imply that it is constitutionally permissgbl If the forfeiture would amount to
arbitrary deprivation of property it would, in tesnof section 25 of the Constitution,
be unconstitutional. Accordingly the factors rdis@thout success by Mr Mohunram
in an attempt to exempt the property from forfeatumder Chapter 6 of POCA, are
highly relevant in relation to whether or not thepdvation of his property was
arbitrary. It is in this setting that the prin@plbf proportionality becomes all
important. And it is in respect of the applicatiohthe proportionality principle,

rather than with regard to any question of inteiggien of POCA, that | find myself

parting ways with the judgment of van Heerden AJ.

[142] Although the concept of proportionality is not egpsly mentioned in POCA,
this Courf and the SCave accepted that proportionality is a governiriggiple

imposing limits on how the powers granted under RO@Gay be exercised. In
general terms, what proportionality loses in categb determinacy it makes up for in
jurisprudential flexibility and constitutional amss. By its nature, it requires
decisions that are highly contextualised and styoogngruent with the constitutional

and other public interests at stake.

[143] In approaching the question of proportionality éhation to the forfeiture of an
instrumentality of an offence, it is necessary wigh the purpose of the legislation

against the effect of the forfeiture on the affdcigerson. The purpose of the

2 Prophet v National Director of Public Prosecutio2807 (2) BCLR 140 (CC); 2006 (2) SACR 525 (CC) at
para 58.
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legislation is primarily deterrent. In relation tie instrumentalities of an offence, it
seeks to prevent people from using their propertalmwing it to be used for the
commission of offence$. The closer one gets to the prevention of organisene,

which is the primary rationale underlying POCA, teater the importance of the

purpose becomes.

[144] The adoption of POCA was a legislative responséhéoconjunction of two

phenomena. In the first place, the rapid growth oofanised crime, money
laundering, criminal gang activities and racketegrihad become a serious
international problem and security threat from vhhiSouth Africa had not been
immune. It was often impossible to bring the leadef organised crime to book
because they were able to ensure that they wemerdaoved from the overt criminal
activity involved? Secondly, both South Africa’s common and stakaxe had failed

to keep pace with international measures aimedeatirdy effectively with these

problems’> As Ackermann J stated Mohamed(1):

“It is common cause that conventional criminal geées are inadequate as measures
of deterrence when organised crime leaders aretalietain the considerable gains
derived from organised crime, even on those ocnaswhen they are brought to
justice. The above problems make a severe impadhe young South African
democracy, where resources are strained to meehuamnd extensive human needs.
Various international instruments deal with thelpeon of international crime in this
regard and it is now widely accepted in the intéomal community that criminals

should be stripped of the proceeds of their crintes,purpose being to remove the

31d.

* National Director of Public Prosecutions and AnativeMohamed NO and Othe(&) 2002 (4) SA 843 (CC);
2002 (9) BCLR 970 (CC); 2002 (2) SACR 196 (CC) atgp14.

51d.
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incentive for crime, not to punish them. This aywh has similarly been adopted by

our legislature® (Footnote omitted.)

[145] One may say in principle, then, that the closerdtmminal activities are to the
primary objectives of POCA, the more readily shoaildourt grant a forfeiture order.
Conversely, the more remote the activities are frihmase objectives, the more
compelling must the circumstances be to make suchoeder appropriate.
Furthermore, any determination of proportionalitysld take into account the extent
to which the common law and statutes prove (oratiere to be) inadequate in the

circumstances.

[146] The primary purpose of POCA in relation to the rastentality of an offence is
to deter people from using property for crime. Heer, that purpose cannot
legitimate the forfeiture of every instrumentaldy an offence. Deterrence as a law
enforcement objective is constrained by the priecipat individuals may not be used
in an instrumental manner as examples to othetkeifdeterrence is set at levels
beyond what is fair and just to those individual® do otherwise would be to breach
the constitutional principle of dignity. In eachse, therefore, care needs to be taken
to ensure that the purpose of deterrence thatethisldtion serves does not produce a
disproportionate impact on the owner of the fodeiproperty. It is for this reason
that the deterrent purpose of the legislation ngstveighed against the effect on the
individual owner, in light of the relevant offencén this respect, the extent to which

the forfeiture manifestly is directed towards preuag organised crime will be highly

®1d at para 15.
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relevant. The disjuncture between the basic papas POCA and the effect on the

individual concerned should never be too great.

[147] These considerations animated the decision ofGbisrt in Prophet! In that
matter, this Courheld that the forfeiture of a house used for th@unfacturing of tik
was not disproportionate and therefore not arlyitrarThe facts in that case
demonstrated that there was an adaptation in alevesy single room in the house to
facilitate the manufacturing of drugs. The houses wot incidental to the offence. It
was so closely connected to the equipment usdtkimianufacturing of drugs that the

two could not be separated. Nkabinde J pointedhait

“The social problem caused by drug manufacturireglidg and usage, particularly in
the Western Cape, should not be overlooked. Them@n alarming rise in illicit
production of, demand for and trade in undesirdieleendence-producing substances.
The illicit production and use of these substancefermine the legitimate economy
and threaten the national stability and securitthefcountry. In addition, they pose a
serious threat to the health, welfare and safethiushan beings, particularly young
people and children, and adversely affect the sadid economic foundations of our
society. The rapid expansion of drug markets ialsmesidential laboratories creates
immeasurable social problems. The sexual abusgoohg children, domestic
problems, violence inside and outside of the hohesglth and instability in the
Western Cape are attributable in part to the usékofand the prevalence of mini-

laboratories in residential areds.”

[148] Thus, a particularly noxious substance was invalv8dhe distribution of tik

requires a network of dealers. It is a notoricas that gangs in the Cape Town area

" Prophetabove n 2.

81d at para 68.
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are heavily involved in controlling the drug trad€urthermore, on the facts of that
particular case, the manufacturer had escapedaanydf criminal liability because of

the trial court’s findings that the search warraatgployed had been invalid.

[149] The central facts in the present case are quiterdift. The use of gambling
machines on the premises was not initially probihit The operation only became
criminal when at a certain stage it became necgdsatheir use to be subjected to a
regime of regulation. Unlike tik, the use of whielas in itself unlawful and
medically and socially devastating, the use of gamglbmachines was not regarded by
the law as inherently harmful. The legislativelrgeived harm flowed from the lack
of regulation, not from the nature of the activityelf. Furthermore, Mr Mohunram
was in fact successfully prosecuted. His machim&® confiscated and, weighing up
all the relevant factors, the fine of R88 500 waserded appropriate. The effect of the
forfeiture order in the present matter, then, igitee the National Director of Public
Prosecutions a second bite of the cherry, whichldveeem to be constitutionally

problematic.

[150] I have difficulty in accepting that, in the circutasces of this case, imposing a
forfeiture order on top of the penalties imposed wat disproportionate. Though
one can accept that historically speaking gambiag come to be linked in the public

mind with gangsterism and money laundering, thepesdnot appear to be any

° | should add that | agree with Moseneke DCJ a4 [jE85] that the fact that the glass factory onghemises
would be closed, with consequent effect on thelite@d of Mr Mohunram and the employees, could be a
further weighty factor against forfeiture.
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evidence on the record that Mr Mohunram was suimewusly linked to any gangs,
and his down-market casino would hardly have sea®@d meaningful agency for

laundering money.

[151] At the same time, the Act under which he was pnaiset provides for very
severe penaltie?. It was a relatively recent piece of legislationgesin terms of the
concurrent competence to regulate gambling givethegorovincial legislature in our
new constitutional dispensation. If the prosecufet that Mr Mohunram should not

end up with a profit from his illicit activities ¢ould have motivated for a fine of up to

19 Section 94 provides—

“(1) Any person who contravenes any provision a$ thct or any rules of the Board shall, if
such contravention is not elsewhere in this Actated to be an offence, be guilty of an
offence.

(2) Any person convicted of performing any licersadct appertaining to gambling without
a valid licence issued in terms of this Act or tRegulation of Racing and Betting
Ordinance, 1957 (Ordinance No. 28 of 1957) shallconviction and in addition to any
competent forfeiture contemplated in subsectionk{é)liable to—

(a) in the case of a first conviction, imprisonmémt a period not exceeding ten years
without the option of a fine; and

(b) in the case of a second or subsequent conmijctioprisonment for a period not
exceeding twenty years without the option of a:fine

Provided that a juristic person shall be liable, Mistue of the provisions of section

332(2)(c) of the Criminal Procedure Act, 1977 (Adb. 51 of 1977), to a fine

commensurate with the period of imprisonment copiated herein and provided for in

the Adjustment of Fines Act, 1991, (Act No. 1011601).

(3) Any person convicted of any other offence imrg of this Act shall, on conviction and in
addition to any competent forfeiture contemplatedubsection (4), be liable to—

(@) in the case of a first conviction, a fine notceeding two million rands or
imprisonment for a period not exceeding ten yeans!;

(b) in the case of a second or subsequent conmjciidine not exceeding four million
rands or imprisonment for a period not exceedingnty years or to such
imprisonment without the option of a fine.

(4) In addition to any penalty contemplated in tgstion—

(a) all monies, coins, notes, chips, cheques, acyments acknowledging debt or other
articles used for securing the payment of money, @her documents, books and
records relating to the gambling activity in questfound in or at the place where
such contravention occurred shall be forfeitech Rrovincial Administration of the
Province for disposal, including destruction, a thiscretion of the Minister; and

(b) any gaming equipment or gaming machines founari at the place where such
contravention occurred shall be destroyed forthwith

(5) In addition to any other penalty contemplatedthis section, a person convicted of
performing an act contemplated in subsection (o is convicted of contravening or
failing to comply with sections 3(1), 4, 74, 75, @d 77 shall pay for the benefit of the
Provincial Revenue Fund, such amount as the SegrietaFinance determines is equal
to the tax payable in terms of this Act: Providadttsuch amount does not exceed five
hundred thousand rands.”

82



SACHS J

R2 million, the payment of which would have nectdsd selling the property. If in
the circumstances the prosecution sought a sevdetrrent remedy, it could have
framed charges carrying a prison sentence of uprtojears. If the trial proceeded
and the prosecuting authorities came to the comiubvat any penalty imposed was

shockingly inadequate, it could then have askea fetiffer sentence on appeal.

[152] In my view, POCA was not adopted with a view towpding either a substitute
for, or a top-up of, ordinary forms of law enforoemh It has its own rationale and its
own objectives, which should be jealously guard@&te point is that the prosecution,
aware of all the relevant facts, opted for the peatings actually adopted, and decided
that the penalties imposed were proportional todfiences. Whether or not there
were formal or informal bargains over the plea neetl be determined here. The
prosecution was in a position to determine the neatd the charges and the penalties
to be sought. Had it followed a more aggressivers® Mr Mohunram might well

have offered a more vigorous defence.

[153] This point was forcefully, and | believe appropeist highlighted by
Nugent JA inVan Stader! In that matter the central issue was whether tonmmar
that had been driven by someone under the influehtiguor could be considered the
instrumentality of the offence of drunken drivingdaving held that it could be so
considered, and as such be liable for forfeituneg@ht JA went on to leave open the

question of whether it would in fact be approprifde the Asset Forfeiture Unit

> National Director of Public Prosecutions v Van Stacand Other£007 (1) SACR 338 (SCA).
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(“AFU”) to succeed in obtaining a forfeiture ordeffter pointing to the potential of
the provisions concerned to intrude on the congiital guarantee against arbitrary

deprivation of property, he stated:

“Incursions upon conventional liberties that arstified by the particular difficulties
encountered in the detection and successful praeacaf organised crime are not
similarly justified in cases of ordinary crime thdd not present those difficulties. |
do not think it is permissible to look to one thrdaat the Act aims at combating (the
threat posed by organised crime) in order to justg application in relation to a
quite different threat (the threat that is posed,example, by drunken driving) that
does not present the same challenges. It musbipe fin mind that drunken driving,
which does not ordinarily result from organisettitlactivity, and presents no special
difficulties to detect and prosecute, can attrattstantial penalties, and the ordinary
criminal law ought to be the first port of call¢combat the evil. For the Act exists to
supplement criminal remedies in appropriate cases @ot merely as a more

convenient substitute?®

[154] These words are apt in the present matter. Thenodf appears to be relatively
far from the heartland of organised crime, while trdinary criminal penalties seem
to have been quite appropriate to deal with it.oddgh this may well be a borderline
case, | believe on balance that the forfeituresproportionate. On this limited basis,

| would uphold the appeal and support the orderaiadMoseneke DCJ.

[155] | should add that nothing stated above should kentas suggesting a view
favouring an interpretation that would reduce tlapacity of the AFU to fulfil the
mandate given to it by POCA. On the contraryt iito accomplish the important

functions attributed to it, it should not undulysgerse the resources it has at its

2|datpara?.
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command. Its manifest function as defined by $taig to serve as a strongly-
empowered law enforcement agency going after pawerboks and their multitude
of covert or overt subalterns. The danger exis#s if the AFU spreads its net too
widely so as to catch the small fry, it will makeeiasier for the big fish and their
surrounding shoal of predators to elude the lawhis Would frustrate rather than

further the objectives of POCA.

Kondile AJ and O’Regan J concur with the judgmdrachs J.

85



For the Applicant: Advocate YN Moodley SC and Adste GJ Leppan
instructed by Roy Ramdaw Inc.

For the First Respondent: Advocate W Trengrove 3@ Advocate A Cockrell
instructed by The State Attorney, KwaZulu-Natal.

For the Amicus Curiae:  Advocate MSM Brassey SC, daite P McNally and
Advocate MJ Engelbrecht instructed by Webber Wéntze
Bowens.



