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STREICHER JA:

[1] This is an appeal against the confirmation g Witwatersrand Local

Division of a provisional restraint order agairts tappellants. The order had
been granted pursuant to &R parte application in terms of s 26 of the
Prevention of Organised Crime Act 121 of 1998 (PQQAeave to appeal
was granted by the court a quo.

[2] The application for a restraint order was dieec against the first
appellant as defendant and the other appellants ypared as respondents
because of their interest in the matter, more @adrly their interest in the
realisable property sought to be restrained. lrosgion to the application the
appellants filed an answering affidavit deposedbyahe first appellant. He
stated that he had been advised that it was unseegefor him to deal with
the merits of the application and that his failtoerespond to any of the
allegations contained in the founding affidavit gladonot be construed as an
admission of the contents thereof. He then raigex gointsin limine. The
first was that the provisional order should be kissged as a result of the
respondent not having drawn the attention of tligguwho granted the order
to the fact that the order differed from previoudess granted in applications
for restraint orders in terms of s 26. The secoad that paragraphs 1.7, 1.8,
1.20 and 4.3.2 of the provisional order conferpmvers on theurator bonis
appointed in terms thereof which could not be coefe on him lawfully.
These were the only points argued in the courtcaand also the only points
dealt with in the heads of argument filed on behaffthe appellants.
However, during the oral argument before us coufiselthe appellants
abandoned the first poim limine and submitted that the formulation of the
second point was wide enough to accommodate a salamj advanced in the

! Advocate Brassey SC had by then taken over dg#lding counsel.
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alternative, that no case had been made out foappeintment of @urator

bonis and for conferring on such curator the powersrreteto.

[3] The first appellant had been charged with dwplin drugs in
contravention of the Drugs and Drug Trafficking A¢O of 1992. In terms of
s 26 read with s 25 of POCA a High Court may geanorder prohibiting any
person from dealing in any manner with any propéotywhich the order
relates when a prosecution for an offence has hesruted against the
defendant concerned, when it appears to the cbattthere are reasonable
grounds for believing that a confiscation order nisy made against the
defendant and when the proceedings against thendbeie have not been
concluded. As to when a confiscation order may lzelean s 18 of POCA
provides that whenever a defendant is convictedarofoffence the court
convicting the defendant may, on the applicatiorthe# public prosecutor,
enquire into any benefit which the defendant mayehderived from that
offence and, if the court finds that the defendaag so benefited, the court
may make an order against the defendant for thenpayto the State of any
amount it considers appropriate, subject to thé kmecified in s 18(2). Such
an order is referred to in POCA as a confiscatiaien

[4] A restraint order may be made ‘in respect affstealisable property as
may be specified in the restraint order and whecheld by the person against

whom the restraint order is being ma@i&ealisable property is defined as:

‘(@ any property held by the defendant conceraed;
(b)  any property held by a person to whom that defehidas directly or indirectly

made any affected giff’.’

2 Section 26(2)(a).
% Section 14.
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[5] Where a High Court has made such a restramrQthat court may in

terms of s 28 of POCA at any time:

‘(@) appoint acurator bonis to do, subject to the directions of that courty ame or
more of the following on behalf of the person agaiwhom the restraint order has
been made, namely —

0] to perform any particular act in respect of anyalbithe property to which
the restraint order relates;

(i) to take care of the said property;

(i) to administer the said property; and

(iv)  where the said property is a business or undegakincarry on, with due
regard to any law which may be applicable, ther®ss or undertaking;

(b) order the person against whom the restrainerofths been made to surrender
forthwith, or within such period as that court mdgtermine, any property in
respect of which &urator bonis has been appointed under paragraph (a), into the

custody of thaturator bonis.’

[6] The restraint order made against the appellaptates to twelve
immovable properties, a number of Persian carpeigks of art, vehicles and
numerous bank accounts specified in a schedulehattiaio the order. It also
relates to all other property held by the appedlaskcluding clothing,
bedding, ordinary household furniture, kitchen dadndry appliances and
utensils and other articles (other than luxuridst tthe curator bonis may
consider to be reasonably needed for the day taudayf the appellants. The
appellants did not contend that any of the propedyrestrained did not
constitute realisable property held by the firgpa@fant within the meaning of
POCA.

[7] In terms of the order the appellants, and anlgeo person with
knowledge of the order, were prohibited from deglim any manner with the

property except as required or permitted by thedtth this regard the order

* Para 1.3 of the order.
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provided that the appellants had to surrender ¢és&rained property to the
curator but that the curator could within his detmn release any of the
property back into the custody of the person whid sech property, under
such conditions as the curator deemed approprifde, the proper
administration and preservation therddh the event of a full disclosure
having been made by an appellant the curator was althorised to release
such of the realisable property within his conaslmay be sufficient to meet
the reasonable current and prospective living es@enof the appellant
concerned as well as his reasonable current arspective legal expensés,
Save as aforesaid the order did not allow the #ppusl to deal with the
property. Theodor Wilhelm van der Heever of Debift Touche Trust (Pty)
Ltd was appointed agurator bonis subject to the provisions of the
Administration of Estates Act 66 of 1965 and subjedhe supervision of the
Master of the High CouftHe was authorized, after having obtained lettérs o
curatorship in terms of s 32(1) of POCA, to take troperty into his
possession or under his control, to take care ah sproperty and to
administer i Such powers, duties and authority as provideafomplied in
the Act and such further powers as were specifiachplied in the order were
conferred on hin.

[8] Paragraphs 1.7, 1.8, 1.20 and 4.3.2 of theraestorder, being the

paragraphs in issue, read as follows:

‘1.7 The particularcurator bonis will be entitled to pay any expenses related to
restrained assets, which would ordinarily be cdrlig the estate out of any assets
under restraint. If no liquid assets are availabléhe curator bonis to pay these
expenses theurator bonis will have the power to sell assets under restiaiotrder

to properly administer the assets under his cantmo$uch case, the owner of the

5 Paras 1.21 and 1.26.
% Paras 1.35 and 1.36.
" Para 1.4 of the order.
8 para 1.5 of the order.
® Para 1.6 of the order.
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1.20

[9]

6

relevant restrained property has to be consultet aghich assets under restraint

should be sold.

Thecurator bonis will further be entitled to deal with any funds amy banking

accounts forming part of the property and is adogigt authorized to hold the

necessary signing powers of such accounts and ue directions to banking

institutions and other persons in control of anytleése funds regarding the

utilization of such funds.’

In terms of Section 28(3)(c) of the Act, thees of thecurator bonis and,ex post

facto, expenses and disbursements reasonably incurréukloyrator bonis in the

execution of his duties which have not been pait ajuthe estate in terms of

paragraph 1.8upra, shall be paid from the proceeds of any confiscatirder that

may be made against the Defendant failing whichthieyState; provided that the

curator bonis is entitled to recover interest not exceedingghme lending rate of

the major financial institutions on such expensesdisbursements.’

In terms of section 26(4)(a) of the Act, the Aipant is directed forthwith to give

notice of this order, by delivering a copy by hafadsimile or by registered post, to

the following persons:

4.1

4.2

4.3 The Registrar of Deeds directing him to eneloifse title deed of any
immovable property registered in the name of thdebadant and the
Respondents with the following restriction, namehge property shall not,
without the consent of this Court:

431

4.3.2 Be attached or sold in execution (subjecth® powers afforded to the
curator bonisin paragraph 1.7 and 1.17 above);

433...0

The respondent correctly stressed in argunteatt:t

‘(@) Clause 1.7 merely permits the curator to Umseresources of the estate to
pay expenses which meet two requirements. They firay relate to the
restrained assets. They must secondly be expensesh‘would ordinarily

be carried by the estate”, that is, expenses which the estate would have
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incurred and paid in the ordinary course if thefismation order had not
been made.

(b) Clause 1.8 merely allows the curator to operatebidmgk accounts of the
estate under his administration. It does not inaay extend the purposes
for which he may use the money in those accoungsmidy only use the
money for purposes permitted by the remainder efdtder. This clause
does not add to them. It merely says that he mayabde the bank accounts

for purposes of the performance of his functions.’

[10] In terms of s 28(1)(a)(i) a High Court thatshanade a restraint order
may authorize a curator ‘to perform any particudar in respect of any of or
all the property to which the restraint order re$atif interpreted according to
its ordinary meaning, the section empowers a HiglurCto authorize a
curator to, inter alia, sell property. However, tygpellants argued that the
section, read in its context, should be interpreéstrictively so as to exclude
the power to alienate restrained property. Theyrstied that the purpose of a
restraint order was to preserve the property tackvkhe order related and that
a provision in a restraint order entitlingcarator bonis to sell or encumber
the restrained property would defeat the purpose@EA. They pointed out
that even an eventual confiscation order wouldmdself deprive the owners
of property of their right of ownership but woulohgly constitute an order

for payment of an amount of money to the State.

[11] In terms of s 33 the powers conferred uponHigh Court by sections
26 to 31, or upon aurator bonis appointed in terms of s 28 are to be
exercised ‘with a view to making available the eutrvalue of realisable
property for satisfying any confiscation order madavhich might be made’.
For the reasons that follow that purpose is noeakedd by the provision
entitling the curator bonis to sell or encumber the restrained property ‘in

order to properly administer the assets under brgrol’ and ‘to pay any
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expenses related to restrained assets, which veodidarily be carried by the
estate’.

[12] Thecurator bonis was entrusted with the administration of virtuahe
entire estate of the appellants. Such administratimuld include the
maintenance of the restrained property and the payof expenses in respect
thereof. The appellants conceded that in orderrtapgyly administer the
property entrusted to him the curator would haveintur expenses but
submitted that those expenses should be borne éyState. However,
s 28(3)(c) provides that a court which made an rordentemplated in
subsection (1)(b) ‘may make such order relatintp&ofees and expenditure of
the curator bonis as it deems fit, including an order for the paymeinthe
fees of thecurator bonis —

()  from the confiscated proceeds if a confiscatioreorsl made; or

(i) by the State if no confiscation order is made.’
Again the appellants were constrained to argue fagstrictive interpretation
of the phrase ‘such order . . . as it deems fibwidver, the phrase would not
have been used if the intention was that the ctisagxpenses up to the time
that a confiscation order was made could only lmewered from the State.
Furthermore, the appellants will be benefited by pgayment of ‘expenses
related to the restrained assets, which would ardinbe carried by the estate
out of any assets under restraint’. In the circamses it is unlikely that the
legislature intended to exclude an order that tivator’'s expenses relating to

the restrained assets may be recovered from thraires] assets themselves.

[13] The legislature, by using the phrase ‘sucheord. . as it deems fit’
clearly intended to confer a wide discretion onkigh Court as to the source
from which the curator could recover his expenditun respect of the
administration of the property entrusted to himefghis no reason why the

High Court in the exercise of that discretion skloubt, in order to enable the
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curator bonis to properly administer the realisable propertyested to him,
authorize him to utilise the liquid assets in tistate or to turn non-liquid
assets into liquid assets to the extent that therensufficient liquid assets. It
may be that the value of the realisable propertyag a result diminish but
the purpose of allowing the curator to utilize at@nate assets is to restrict
that diminution in value. Should the restrainedpemy not be administered
properly and should expenses such as rates ansl daxeexpenses relating to
maintenance not be incurred the diminution in thkei® of the property of the
appellants would in all probability be much greathian the amount
expended. The power to sell assets under restisaititerefore required to
preserve the value of the property under restimt serves the purpose of a

restraint order.

[14] Property may also depreciate in value at sadtate and to such an
extent that the proper administration of an estag require the sale thereof.
Not to allow thecurator bonisin these circumstances to alienate the property
SO as to preserve the value thereof would defeasliovementioned purpose

of POCA and may be unfair to the defendant conckrne

[15] For these reasons it is not surprising thahas become standard
practice for a court, when appointing a curatoadminister the property of a
minor or of a person not able to manage his owairaffto confer on the
curator the power to alienate movable and immovphdperty (sedx parte
Hulett 1968 (4) SA 172 (D) at 175D to 176C alBd parte Thompson 1983
(4) SA 392 (E) at 393E-G). Fannin J, ix parte Hulett', referred to this
power as a power ‘which a curator would normallguiee in order fully to
administer his ward’s estate’. Being a power whacturator would normally
require in order fully to administer his ward’s ast the legislature probably

10 At 175C.
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intended to empower the High Court to confer tlasv@r on acurator bonis

appointed in terms of s 28.

[16] The appellants placed reliance on the prowmssiof s 30 of POCA. That
section provides that a High Court may, on the iappbn of the National
Director, authorise theurator bonis to realise any realisable property when a
confiscation order has been made, when such catifiscorder is no longer
subject to review or appeal and when the procesdagginst the defendant
concerned have not been concluded. The order noayever, only be made if
all persons known to have an interest in the ptgpewsncerned have been
afforded an opportunity to make representationgh& court in connection
with the realisation of that property. The courtymaso allow a person
directly affected by the confiscation order or asp@ who suffered damage to
or loss of property or injury as a result of aneaffe or related criminal
activity committed by the defendant concerned, &k@representations. They
submitted that the fact that these qualificatiors ot to be found in s 28
indicated that the intention was not thatuaator bonis could be empowered

to alienate restrained property.

[17] It is true that the provisions referred to a@t to be found in s 28.
However, the section contains other safeguardsispabuse of his powers by
a curator. Notice of a restraint order has to bemgito persons affected by the
ordef? and in terms of s 28 any person affected by aerdiat the surrender
of property into the custody of a curator may apioly the variation of the
terms of the appointment or for the discharge ef¢hrator. In addition the

actions of a curator are at all times subject édinections of the cout?.

11 Cf Hughes and others v Customs and Excise Commisioners [2002] 4 All ER 633 (CA) at 648h-i.
12 Section 26(4)(a).
13 Section 28(1)(a).
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[18] Confirmation that aurator bonis appointed in terms of s 28 may be
authorised to alienate or utilize property which tes been appointed to
administer is to be found in the Administration Edtates Act 66 of 1965.
Section 32(2) of POCA provides that save as isratise provided in Chapter
5, ie sections 12 to 36 thereof, the provisionthefAdministration of Estates
Act shall with the necessary changes apply in m@spé a curator bonis
appointed under the Chapter. Section 80 of the Adhmation of Estates Act

provides as follows:

‘80(1) No natural guardian shall alienate or mogaany immovable property
belonging to his minor child, and no tutor or corashall alienate or mortgage
any immovable property which he has been appoittextiminister, unless he
is authorized thereto by the Court or by the Maateder this section or, in the
case of a tutor or curator, by any will or writterstrument by which he has

been nominated.’
Section 82(c)(ii) of the Administration of Estat@st provides that every

curator, whenever he receives any money belongirtge person concerned
from any person other than the Master, must fotthyway the money into the
hands of the Master except, inter alia, if the nyiseimmediately required

for the preservation or safe custody of any prgpefrthe other person.

[19] For these reasons | am of the view that a Highirt may in terms of s
28(1)(a) authorize aurator bonis appointed in terms of that section to
alienate property under restraint in order to priypadminister the assets
under his control. It follows that the attack orauses 1.7 and 1.8 was
correctly dismissed by the court a quo. The apptdlaonfined their attack on
clauses 1.20 and 4.3.2 to their reference to claugdnasmuch as clause 1.7
has been held to be valid the attack on clausésand 4.3.2 similarly has to

fail.

[20] The appellants submitted in the alternativat tthe respondent, in his

founding affidavit, had not made out a case fordappointment of &urator
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bonis and for conferring on theurator bonis the powers referred to.
However, the respondent did make out a case fogtheting of a restraint
order in respect of virtually all of the first apla@at’'s realisable property
including a number of immovable properties, movaistgperty and numerous
bank accounts and stated that it would be in therests of justice for the
court to appoint aurator bonis to administer the restrained property. In terms
of the restraint order sought the appellants weo&ipited from dealing with
the restrained property which constituted almost #mtire estate of the
appellants. The nature of the restrained propestysuch that it requires
administration. The restraint order therefore neitat®d the appointment of a
curator bonis to administer the property and the conferral om luf the

powers referred to.

[21] The appeal is dismissed with costs includimg ¢osts of two counsel.
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