i

A
e,
& o Ny
ey
\ )
SN
Rzt

QO

REPUBLIC OF SOUTH AFRICA

IN THE SUPREME COURT OF APPEAL
OF SOUTH AFRICA

Case No: 308/2002
Reportable

In the matter between

THE NATIONAL DIRECTOR OF PUBLIC PROSECUTIONS
Appellant

and

SAVVAS|IOANNOU KYRIACOU Respondent

BEFORE: Howie P, Brand JA, Nugent JA, Southwood AJA andutbo AJA
HEARD: Mon 18 August 2003
DELIVERED: Fri 26 September 2003

SUMMARY:: Restraint order in terms of Prevention of Organi€¥dne act, 121 of

1998 — requirements for

JUDGMENT

MLAMBO AJA



[1] On 25 September 2001 the respondent was caaviy Lombard J in

the Orange Free State Provincial Division of thgHCourt on 102 counts

of receiving stolen property knowing that it wasleh and he was sentenced

to fifteen years’ imprisonment. The value of theperty concerned was

approximately R4,5 million. After convicting thespondent the learned

judge ordered (in terms of s 34(1)(a) of the CrahiRrocedure Act 51 of

1977) that the property be returned to the rightfuhers. On the following

day the learned judge commenced an enquiry to rdeter whether a

confiscation order should be made as contemplateds M8(1) of the

Prevention of Organised Crime act 121 of 1998 (‘f®t”). The learned

judge found that the respondent had benefited ftmroffence of which he

was convicted, and postponed further conduct ofetiguiry to enable the



parties to make submissions relating to the amainthe benefit the

respondent had received.

[2] On 11 October 2001, before the enquiry was kated, the High

Court, (Cillié J) made a provisional restraint ardes contemplated by

Section 26 of the Act, upon thex parteapplication of the appellant. In

terms of that order eurator boniswas appointedand he was authorised to

take possession of the property of various closparations of which the

respondent was the sole member, the property adustrusts controlled by

the respondent, and certain other specified prgpeiricluding the

respondent’s residence and its contents. On thenrelay that provisional

order was set aside by Cillié J.

With leave granted by the cowatquothe appellant now appeals against the

setting aside of that order. The judgement ofi€ill setting aside the

provisional order is reported: see 2002 (2) SACR®7



[8] Sections 18 and 26 of the Act form part of daberate legislative

structure created by Chapter 5 which is designeshétble the State to divest

convicted criminals of the proceeds of their criatiactivities. The central

provision of Chapter 5 is s 18, which authorise®art that has convicted a

person of an offence, to make what is referredsta &onfiscation order’.

The subsection reads as follows:

“(1) Whenever a defendant is convicted of an oféetite court convicting the

defendant may, on the application of the publicspomtor, enquire into

any benefit which the defendant may have deriveoh f

(@) that offence;

(b) any other offence of which the defendant hanbmnvicted at the
same trial; and

(c) any criminal activity which the court finds be sufficiently related
to those offences,
and, if the court finds that the defendant haseseehted, the court
may, in addition to any punishment which it may ose in respect

of the offence, make an order against the defendantthe



payment to the State of any amount it considersagpjate and the
court may make any further orders as it may deémno nsure the

effectiveness and fairness of that order”.

[4] Section 12(3) provides that for purposes of @ba5 a person has

benefited from unlawful activities ‘if he or sheshat any time, whether

before or after the commencement of this Act, nesgtior retained any

proceeds of unlawful activities.’

(5) Section 25 and 26 (which fall within Part 3 adfapter 5) allow for a

‘restraint order’ to be made in anticipation of #@nting of a confiscation

order. The purpose of a restraint order is tograsproperty so that it may

in due course be realised in satisfaction of aisoafion order. Section

26(1) authorises the National Director of Publiog&cutions to apply to a

High Court,ex parte for an order ‘prohibiting any person from dealiing



any manner with any property to which the ordeated’. The remaining

provisions of Part 3 confer wide powers upon ther€as to the terms of a

restraint order. In particular, it may appointwator bonisto take charge

of the property that has been placed under restrarder any person to

surrender the property to the curator, authorise pblice to seize the

property and place restrictions upon encumberingamsferring immovable

property. It may also make a provisional restraiter having immediate

effect and simultaneously grant a ruiesi calling upon the defendant to

show cause why the order should not be made fihitional Director of

Public Prosecutions v Rebu2£02(2) SA 1 (SCA)

(6) The circumstances in which a restraint ordexy nbe made are

provided for in s 25(1) as follows:

“A High Court may exercise the powers conferredtdny s 26(1)[i € the powers to

make a restraint order]-



(@) when —
® a prosecution for@fence has been instituted against the
defendant concerned;
(i) either a confiscation order has been madersgdahat defendant or it
appears to the Court that there are reasonablendsofor believing
that a confiscation order may be made againstiéfaindant; and

(i)  the proceedings against that defendant have notdmecluded; or

(b) when-

(i) that court is satisfied that a person i¢éocharged with an offence; and
(i) it appears to the Court that there are reasonablends for believing that

a confiscation order maynede against such person.”

[7] In support of his application for a restrainder in the present case

the appellant relied upon an affidavit by CaptaanWVyk, the investigating

officer in the case in which the respondent wayimbad. Van Wyk pointed



out that the goods that were found in the possessidhe respondent had

been stolen, in some cases by operators of saddiidy-night businesses

who obtained goods on credit and then disappeat¢el.said that he was

investigating another matter in which goods to Yakie of approximately

R300,000 had in similar fashion been obtained editand had been found

on the premises of a business that was controltétddorespondent.

[8] The learned judge in the cowatquowas of the view that no proper

grounds had been established for making a restoagld@r for two reasons.

In relation to the property that had been the sbpé the conviction the

learned judge pointed out that the benefit thatréspondent had received in

that regard had already been forfeited in consempiefn the order made by

Lombard J for the return of the property to thdntigl owners and thus, said



the learned judge, it was ‘highly unlikely that an@iscation order will be

made’

[9] Furthermore, approaching Van Wyk’s disputeddewice relating to

the further alleged criminal activity of the respgent in accordance with the

principles set out irstellenbosch Farmerd/inery Ltd v Stellenvale Winery

(Pty) Ltd 1957 (4) SA 234(C) anBlascon —Evans Paints v Van Riebeek

Paints 1984 (3) SA 623 (A), the learned judge conclutieat the order

sought by the appellant could not be granted ‘i tinuth cannot be

established from the papers’. He went on to sayttie “discretion to grant

a restraint order is to be sparingly exercisedtaed only in the clearest of

cases and where the considerations in favour suieta outweigh the

considerations against,’relying in this regard onatvwas said irNational
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Director of Public Prosecutions v Mcasa and AnotB800(1) SACR 263

(TK) at 275 EF.

[10] In my view the learned judge’s approach to thatter was incorrect

as was the court’s approach Mcasa’'scase. Section 25(1)(a) confers a

discretion upon a court to make a restraint orflemter alia, ‘there are

reasonable grounds for believing that a confisoatimer may be made...’

While a mere assertion to that effect by the appeliwill not suffice

(National Director of PublidProsecutions v Bassd@002(1) SA 419 (SCA)

at 428 B-C) on the other hand the appellant iseguired to prove as a fact

that a confiscation order will be made, and in ghoscumstances there is no

room in determining the existence of reasonablermpte for the application

of the principles and onus that apply in ordinamtion proceedings. What

Is required is no more than evidence that satidiesourt that there are
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reasonable grounds for believing that the court ttemvicts the person

concerned may make such an order.

[11] A court that convicts an offender is not retad to making a

confiscation order in relation only to the offena#svhich the offender has

been convicted. Section 18(1) of the Act autharisecourt to make a

confiscation order once it has found that the affgnhas benefited either

from the offence of which he has been convictedram any other offence

of which he has been convicted at the same triaffram any criminal

activity which the court finds to be sufficientlglated to those offences. A

finding that the offender has benefited in any ladse respects constitutes

the jurisdictional fact that is necessary for arttw exercise its discretion to

make a confiscation order. Whether the court esescthat discretion, and

the extent to which it does so, will depend upoa éxtent to which the
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offender is found to have benefited from eitherd¢hme concerned, or from

other offences of which he was convicted, or fretated criminal activity.

[12] In the present case there is no dispute tlmnecessary jurisdictional

fact already existed at the time the provisionatreent order was sought for

Lombard J had already commenced the enquiry conédeapby s 18(1) and

had found that the respondent had benefited withenx meaning of the

section. Indeed, such a finding was inevitablearing in mind that the

respondent was found to have been in possessistolein property to the

value of approximately R4,5 million. The fact thed was relieved of that

property by the order made by the trial court ha®earing on the existence

of the jurisdictional fact that is necessary foe thourt to exercise its

discretion to make a confiscation order. Althoutie respondent has

already been deprived of the benefit that he reckivom the commission of



13

the crimes of which he was convicted (and in mywwig¢ would be an

improper exercise of the court’s discretion to ordee confiscation of

further property in relation to those crimes alotiegt is not the end of the

enquiry. Having found that respondent receive@relit from those crimes

the court has a discretion to order the confisoatiobenefits he received not

only from that criminal activity but also from réda criminal activity.

[13] In the course of the enquiry that is to follow agtie extent to which

he has benefited from his crimes or from relatednioal activity, the

respondent is faced with the presumptions created2®, in particular

ss22(1) and 22(3) which provide as follows:

“22(1) For the purposes of determining whether femigant has derived a benefit in an

enquiry under section 18(1), if it is found tha¢ tthefendant did not at the fixed date, or

since the beginning of a period of seven yearsrbefoe fixed date, have legitimate
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sources of income sufficient to justify the intesesr any property that the defendant

holds, the court shall accept this facpasna facie,evidence that such interests form part

of such a benefit.

22(3) For the purposes of determining the valua defendant’'s proceeds of unlawful

activities in an enquiry under section 18(1)-

(@) if the court finds that he or she has bengfitem an offence and that-

(1) he or she held property at any time at, or ejnbis or her

conviction; or

(i) property was transferred to him or her at amye since the

beginning of a period of seven years before thedfidtate,

the court shall accept these factgpeama facieevidence that the property

was received by him or her at the earliest timalath he or she held it,

as an advantage, payment, service or reward inection with the

offences or related criminal activities referredrt@ection 18(1);
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(b) if the court finds that he or she has benefftedn the offence and that
expenditure had been incurred by him or her siheebteginning of the
period contemplated in paragraph (a), the coul sloaept these facts as
prima facie evidence that any such expenditure was met outhef
advantages, payments, services or rewards, ingudiny property
received by him or her in connection with the offes or related criminal

activities referred to in section 18(1) committdhim or her.”

[14] Quite apart from the evidence of Van Wyk relgtto the additional

goods that were found, the appellant expressiythmirespondent on notice

that he intended to rely upon these presumptionsnwhe following was

said in his representative’s founding affidavit:

“1 submit that in view of the fact that the purpasfethe restraint order is to

preserve sufficient property to satisfy the cordtemn order against the

Respondent, the Honourable Court should not onlye lagard to the amount of
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R4,5 million for which he had been convicted butoatake into account the
likelihood that Respondent derived much of his meofrom criminal activities
rather than from legitimate sources. In this rddawish to bring the Honourable
Court’s attention that the Applicant intends to/reh the presumptions created by
section 22 of the act and in particular sectiorB822f the Act with regard to the

amount of the confiscation order.”

[15] The question in the present case is thus vendtiere are reasonable

grounds for believing that the trial court, takingto account these

presumptions, may order the confiscation of theperty that was placed

under restraint. In my view there are indeed rneaBl® grounds for

believing that that might occur, for the respondeas gone no way at all

towards rebutting the presumptions that are crelayesl 22. (I should add

that in his answering affidavit the respondent gald that these
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presumptions offend the constitution but that was pursued in argument

before us.)

[16] The respondent said, rather cursorily, thegrahe years he has earned

profit from trading in shares and from propertyngactions but he provided

little or no detail of the source of the assetddusethese transactions, or of

the profits that he made. In relation to the tradshares, he provides no

details of any profit or assets he acquired in thaner other that this was

between 1967 and 1970. In relation to his propeéeigling, his explanation

covers assets valued at approximately R6 millionléaves the sources of a

substantial part of his estate unexplained. |dma$d add that | do not

suggest that the respondent will not in due colrseable to rebut the

presumptions. All we are called upon to deternahéhis stage is whether

there are reasonable grounds for believing thanag not do so, with the

result that a confiscation order may be made. ynviaw the cursory and
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vague response of the respondent to the challeregemed to him by s22

does indeed provide grounds for such a beliefan see no other grounds

upon which the discretion to grant a restraint oroleght to be exercised

against the appellant.

[17] Counsel for the respondent submitted that appellant should be

non-suited for failing to disclose in thex parteapplication that the trial

court had granted a forfeiture order in terms of(%B of the Criminal

Procedure Act and the amount thereof. It was stibdithat such disclosure

was called for as it is likely to have influencée tourt whether to grant the

provisional order or refuse it. It is common catls# the s 34 order was not

referred to in the papers

[18] It is correct that utmost good faith must deserved when initiating

anex parteapplication, and failure to disclose and preselty ind fairly all
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known material facts may constitute a ground tongis an application. The

duty to disclose extends to all facts which migtfluence a court in coming

to its decision. National Director of Public Prosecutions v Bassenpra at

428(21) 1-3.)

[19] The learned judge in the courtcuo had a discretion, on being

apprised of all the facts, to either set asideptteevisional order or confirm

it. An important consideration in the coartguowas the question whether

the court that granted the provisional order mighoperly have been

influenced by non-disclosure of the s34 order fose relief The learned

judge in the courta quo heard full argument on this issue but elected to

discharge the rule on another ground. He did eenhdit necessary to deal

with this one. | can see no reason to have digelathe order by reason of

the non-disclosure in question. Had disclosurenb®@ade the s 34 order
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would not have been the answer to a confiscatialeror There was, in

addition, as already said, the matter of relatadinal activity and the force

of the presumptions.

[20] Accordingly the appeal is upheld with costacluding the costs

occasioned by the employment of two counsel. Tderomade by the court

a quois set aside and substituted for it is the follogvorder:

“The provisional restraint order is confirmed. Thespondent is

ordered to pay the costs of the application.”

D MLAMBO
ACTING JUDGE OF APPEAL
CONCURRING:
HOWIE P
BRAND JA

NUGENT JA
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BRAND JA:

[1] | have had the benefit of reading the judgmeaftboth Mlambo and
Southwood AJJA. | concur in the judgment of Mlan#bA and | share the
views reflected therein. | find myself in respettidisagreement with
Southwood AJA.

[2] The difference in the diverging judgments sedmgertain, not so
much to the interpretation of the relevant prowisiof the Act, but to the
application of these provisions to the facts of ttese. Broadly stated,
Southwood AJA is of the view that the jurisdictibmequirements referred
to in s 25(1)(a)(ii) have not been met in that éhappear to be no ‘'reasonable
grounds for believing that a confiscation order niey made against' the
respondent. | cannot agree. | believe that reasermmpbunds for such belief
do indeed exist. Since both the relevant facts thedopposing arguments
already appear from the two preceding judgmenisl] ktate the reasons for
the view | hold as succinctly as possible.

[3] It is true that the appellant has been deprieédhe R4,5 million
which appears to have constituted his entire beriefm the crimes of
which he had been convicted. | agree with the veyressed by both
Mlambo and Southwood AJJA that, if this were thé e the matter, the

trial court would be likely to exercise its discoet in favour of the
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respondent. However, | believe that there is a peaisibility of the trial
court concluding that a confiscation order is wated on the basis that the
respondent had derived substantial benefits frdenoés sufficiently related
to those of which he had been convicted. Southwabl seems to be of the
view that a restraint order can only be based oetits derived from related
criminal activities if the appellant can establiek respondent's involvement
in such activities on a balance of probabilitie=e(par [16] of his judgment).
| do not agree. All s 25(1)(a)(ii) requires are sa@able grounds for the
belief that the trial court may (not will) concludeat respondent benefited
from related criminal activities.

[4] The respondent was convicted on 102 countshef common law
crime of receiving stolen property which he knevb&ostolen. The property
concerned was found in his possession. It was w4tk million. It is clear
that he committed the crime of receiving stolenperty on a grand scale. It
IS most unlikely that a 'fence' who had operatedwch a scale would be so
unlucky to be caught in possession, on one singtasion, of all the stolen
property that he had ever received.

[5] Added to this, there is the fact that the rexpent currently owns
immovable property to the value of R42 million gga@d in excess of R18

million nett of the amounts owing on the bonds sexyied over them. This is
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on his own case. In his answering affidavit thgooeglent does not begin to
explain how he acquired this substantial estates iEhwhere s 22 of the Act
comes in. In terms of this section it is presuntet these substantial assets
are derived from related criminal activities. Instimegard | do not believe
that the operation of s 22 can be limited in thg waggested by Southwood
AJA in paras [21] and [22] of his judgment. Of ceelrthe respondent may
be able to rebut thisnusat the enquiry. However, since he had failed to
indicate virtually any evidence upon which he prsgmto rely in doing so,
there must at least be reasonable grounds forvibeiighat he may not
succeed.

[6] Moreover, it goes without saying that the aahlé evidence should be
approached holistically and not on a piecemealsb&¥hat musinter alia

be included in the complete picture, is the evigent Captain van Wyk
regarding the allegedly stolen goods to the valid&R@®00 000 that were
subsequently discovered on the premises of a lassinentrolled by the
respondent. Although, as is pointed out by SoutldvAdA, the allegation
that these goods had allegedly been stolen is baséearsay evidence, the
respondent does not dispute this fact. Neverthelagsee with Southwood
AJA that the case made out by Van Wyk against medpat with regard to

these goods, seen in isolation, is not entirelyvoaing, yet it fits the
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pattern established by his conviction. It is alsget as Southwood AJA
points out, that these goods have, in any evemw, Im@en removed by the
SAPS. However, that, with respect, is not the poiflte goods were
received from the same so-called 'fly by night'rsea and stored in the
same warehouse as those that formed the basis eofrabpondent's
convictions. His defence with regard to these gasdsrepetition of the one
raised in the criminal prosecution. He again detaag knowledge of how
the goods were obtained' and contends that he linurechased them from
sales representatives whom [he] had no reasonsjgestuof any crime'. In
these circumstances there is, in my view, at laastasonable prospect that
the trial court may discern the emergence of sepatt

[7] For these reasons | agree with Mlambo AJA ttiere are indeed
reasonable grounds for believing that the trial rcomay order the
confiscation of the property placed under restramd that the appeal should
therefore be upheld with the accompanying costgrotitht he proposes to

make.

F D JBRAND
JUDGE OF APPEAL

Concur



Howie P
Nugent JA
Mlambo AJA
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SOUTHWOOD AJA

[1] | have had the benefit of reading the judgmanmy colleague Mlambo AJA and
find myself unable to agree with the reasoning thiedresult. In my view the appeal should
fail.

[2] S 26(1) of the Act provides for the appellant dpply by way of arex parte
application to a competent High Court for an onglerhibiting any person, subject to such
conditions and exceptions as may be specified enotlder, from dealing in any manner
with any property to which the order relates. Theppse of such a restraint order is the
preservation of the property so that any confiscatrder made in terms of s 18(1) of the
Act will be effective. Comparé&lational Director of Public Prosecutions v Philligsd
Others2002 (4) SA 60 (WLD) [7].

[3] S 25 of the Act provides for the jurisdictiomr@quirements for an order in terms
of s 26. The jurisdictional requirement in issuetie present case is contained in s
25(2)(a)(ii):

‘when —

it appears to the court that there are reasonablends for believing that a confiscation
order may be made against that defendant.’

This jurisdictional requirement necessitates a iciamation of the circumstances in which
a confiscation order will be made and whether tetdished facts in the instant case
would induce a reasonable person to believe ticanhfiscation order may be made against
the respondent.

[4] S 18 of the Act gives the court the power takea confiscation order. It provides

that:
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‘(1) Whenever a defendant is convicted of an oféerthe court convicting the
defendant may, on the application of the publicspowtor, enquire into any benefit which

the defendant may have derived from —

(@) that offence;

(b) any other offence of which the defendant has beenwicted at the same trial; and

(c) any criminal activity which the court finds to befficiently related to those
offences,

and, if the court finds that the defendant hasestebted, the court may, in addition to any
punishment which it may impose in respect of thierafe, make an order against the
defendant for the payment to the State of any amibeonsiders appropriate and the court
may make any further orders as it may deem fintsuee the effectiveness and fairness of
that order.

(2) The amount which a court may order the defendarpay to the State under
subsection (1) —

(@) shall not exceed the value of the defendantegqeds of the offences or related
criminal activities referred to in that subsectias,determined by the court in accordance
with the provisions of this Chapter; or

(b) if the court is satisfied that the amount whialght be realised as contemplated in
section 20(1) is less than the value referred fmairagraph (a), shall not exceed an amount
which in the opinion of the court might be so reedl.’

[5] S 12(3) of the Act provides that for purposéhapter 5 a person has benefited
from unlawful activities if he or she has at anyndi whether before or after the

commencement of the Act, received or retained ammcqgeds of unlawful activities.



28

‘Proceeds of unlawful activities’ is broadly defthen s 1 of the Act to mean ‘any property
or any service, advantage, benefit or reward whies derived, received or retained,
directly or indirectly, in the Republic or elsewherat any time before or after the
commencement of the Act, in connection with or asesult of any unlawful activity
carried on by any person and includes any propegsesenting property so derived’.

[6] S 19 of the Act provides for the determinatioh the value of proceeds of
unlawful activities as follows:

‘(1) Subject to the provisions of subsection (Bg value of a defendant’s proceeds of
unlawful activities shall be the sum of the valudsthe property, services, advantages,
benefits or rewards received, retained or derivediim or her at any time, whether before
or after the commencement of this Act, in connectigth the unlawful activity carried on

by him or her or any other person.

(2) In determining the value of a defendant’s procesddslawful activities the court
shall —
(@) where it has made a declaration of forfeituravbere a declaration of forfeiture

has previously been made in respect of propertghvis proved to the satisfaction of the
court —

(1) to have been the property which the defendaneived in connection with the
criminal activity carried on by him or her or anther person; or

(i) to have been property which directly or inditly represented in the defendant’s
hands the property which he or she received indbahection,

leave the property out of account;
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(b) where a confiscation order has previously been nagaest the defendant leave
out of account those proceeds of unlawful actigitkehich are proved to the
satisfaction of the court to have been taken intocoant in determining the
amount to be recovered under that confiscationrdrde

[7] The clear purpose of these provisions is touemghat the defendant does not

continue to enjoy the benefit of the proceeds ef uhlawful activities in which he is or

was involved. Comparlational Director of Public Prosecutions v Rebu2@02 (2) SA 1

(SCA) [2] National Director of Public Prosecutions v Phillipsd Otherssupra [42]-[43].

The provisions of s 18 make it clear that thesesgecific unlawful activities and not

simply suspected unlawful activities. S 18(1) pded for an enquiry into any benefit

which the defendant may have derived from offenaesvhich the defendant has been
convicted at the trial and any criminal activity ialin the court finds to be sufficiently

related to these offences. The court can makefitdéng only if it knows what other

criminal activity is involved. S 18(2) expresslynits the amount which the court may
order the defendant to pay to the State under stibeg1) to the value of the defendant’s
proceeds of the offences or related criminal atéisi‘as determined by the court in
accordance with the provisions of this chapteg {(nh accordance with s 12(3) and s 19 of

the Act). Compar@&lational Director of Public Prosecutions v Rebuszipra [2]-[3].

[8] To show that there are reasonable grounds dtiewing that a confiscation order

may be made against the respondent, the appedhed ron the fact that the respondent

had been found guilty on 102 counts of receivinglest property to the value of
approximately R4,5 million and the fact that on 28y 2000 the SAPS discovered

allegedly stolen goods to the value of approxinyalR300 000 at the premises of a close
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corporation controlled by the respondent. In theedlpnt’s founding affidavits no mention
was made of the fact that the court convicting tegpondent on the 102 counts of
receiving stolen property had made an order in seohs 34(1)(b) of the Criminal
Procedure Act 57 of 1977 that the goods be retutogde persons entitled to them. This
omission will be considered later.

[9] No other specific criminal activity by the rempdent was alleged.

[10] In deciding whether it appears to the coudttthere are reasonable grounds for
believing that a confiscation order may be madensg#he respondent it must be borne in
mind that an application for a restraint order igial proceeding and not a criminal
proceeding (s 13(1National Director of Public Prosecutions v Phillip;id Otherssupra
[39]-[45]), that the rules of evidence applicaltecivil proceedings apply (s 13(2)) and
that any question of fact must be decided on anlcal®f probabilities (s 13(5)). Clearly
what is required is proper proof of the relevatsaby means of admissible evidence.

[11] In National Director of Public Prosecutions v Bassdd02 (1) SA 419 (SCA)
[19] Nugent AJA commented on s 25(1) of the Actadlows:

‘Section 25(1) of the Act does not permit a coorfgtant a restraint order upon nothing
more than a summary of the allegations made ag#iestiefendant concerned, and an
expression of opinion by members of the appellastasf that a confiscation order will be
granted (which is all that was before the Courthi@ present case). The section requires
that it should appear to the court itself, not mete the appellant or his staff, that there
are ‘reasonable grounds’ for such a belief, whadjuires at least that the nature and tenor
of the available evidence needs to be disclosegtistaly what evidence is required, and

the form that it should take, it is not necesstryecide in the present case ...’
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[12] In order to establish that the respondent hadefited from criminal activities
sufficiently related to the offences of which thespondent had been convicted the
appellant relied on the affidavit of Capt Caspalofannes van Wyk the investigating
officer in the case in which the respondent hachbmmvicted as well as another case in
which the respondent had yet to be brought to.thahis affidavit Capt van Wyk states
that on 28 July 2000 the SAPS discovered allegatityen goods to the value of
approximately R300 000 at the premises of VIVA CABMND CARRY, a business
controlled by the respondent, and attached andvedithese goods from the premises. He
then proceeds to explain why these goods mightddersand states that the matter is still
under investigation. He also says that the respundiel not dispute ownership of the
goods and said that he, the respondent, was ireggiss of documents to support this
claim but that no such documentary proof had beaghdoming. Capt van Wyk concludes
by saying that the respondent has in all probghénefited from criminal activities other
than those of which he has already been conviatedtiaat these criminal activities are
closely related to the offences of which the resieon has already been convicted. Capt
van Wyk is clearly referring to the allegedly stolgoods discovered, attached and
removed on 28 July 2000.

[13] Capt van Wyk’s evidence as to the questiorthef goods having been stolen is
clearly hearsay and inadmissible. He does notaksdhe nature and tenor of the evidence
at his disposal to show that the goods were indaaen and that the respondent stole the
goods or received the goods knowing them to bestdile does not even allege that the

respondent stole the goods or received the gooalsikg them to be stolen.
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[14] The respondent admits that the SAPS discovanetattached goods to the value
of approximately R300 000 at the premises of VIVASIH AND CARRY and that these
goods were alleged to be stolen. The respondent adsnits that he did not deny
ownership of the goods but states that he showed vaa Wyk proof of ownership in the
form of invoices — although he was not able to shomv all the invoices because some
were in the possession of sales representativeseffect of the respondent’s evidence is
that he and the manager of VIVA CASH AND CARRY pumsed the goods in the
ordinary course of business. Capt van Wyk did iletd replying affidavit to dispute the
correctness of the respondent’s allegations.

[15] Against the background of the respondent’s vadions the respondent’s
explanation may be regarded with some scepticisawever in the absence of positive
averments by Capt van Wyk as to the crime the redgat committed and admissible
evidence to support these averments the resposdeilanation is not so improbable that
it should simply be rejected. The respondent alsimtpd out that despite the fact that
some 17 months had elapsed since the attachmethieojoods the case had not been
brought to trial and that the regional court hegrims bail application had wanted to
release him on warning. These facts are not didphtethe appellant and there is no
explanation for the failure to bring the case taltrAll this indicates that the respondent’s
involvement in other criminal activities is far froclear cut.

[16] The appellant therefore failed to establishaobalance of probabilities that the
respondent was involved in any other criminal atstixelated to the offences of which he

was convicted.
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[17] Even if it is accepted (even though it is afleged) that the respondent has again
received stolen property to the value of approxatyaR300 000 it is common cause that
the SAPS have attached and removed and (apparey}till in possession of that
property. This property is the only benefit whidte respondent could have derived from
the unlawful activity and he has been deprived lwdt tbenefit. The overwhelming
probability is that if the respondent is again doted of receiving stolen property the
court will make an order in terms of s 34(1) of eminal Procedure Act just as was
done in the case of the 102 counts of receivinigstproperty.

[18] While it is correct that the respondent hasdfged from unlawful activities as
contemplated in s 12(3) of the Act, which is aneesial prerequisite for an order in terms
of s 18(1), | cannot agree that the fact that thgpondent has been deprived of the
property by an order in terms of s 34(1) of then@nal Procedure Act (and will be
deprived of the other property attached on 28 2080 by a similar order) has no bearing
on whether the court may make a confiscation ordemy view these facts have a direct
bearing on that question. | agree with my colleajlambo AJA that it would be an
improper exercise of the court’s discretion to makeorder in terms of s 18(1) of the Act
when the benefit of the crimes has already beeroveth by order of court. The same
applies where the overwhelming probability is tthegt property which is the subject of the
other apparent criminal activity will also be renedvby order of court. At this stage it has
been removed by the police and it will not be nedoto the respondent unless he is
acquitted.

[19] The position is that the respondent has natinaed to enjoy the proceeds of the

102 offences of which he has been convicted omatlegedly stolen property which was
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attached and removed by the SAPS on 28 July 20@6reTis therefore no reasonable
ground for believing that a confiscation order sl made in terms of s 18(1) of the Act.
[20] | do not agree with Mlambo AJA that the pasitiis altered by the presumptions
contained in ss 22(1) and 22(3) of the Act.

[21] S 22(1) applies when the court does not kndvetwer a defendant has derived
any benefit from the offences of which he has bmmvicted or any other criminal activity
which the court finds to be sufficiently relatedtbhmse offences and only ‘if it is found that
the defendant did not at the fixed date, or siteelteginning of a period of seven years
before the fixed date, have legitimate sources@dme sufficient to justify the interests in
any property that the defendant holds’.

In the present case the court knows what benefitéspondent derived from the offences
of which he was convicted and the other crimindivég. In the case of the former it was
goods to the value of approximately R4,5 milliord &am the case of the latter it is goods to
the value of approximately R300 000. In the lightleese facts the presumption cannot
operate.

Another reason why the presumption cannot operst¢hat it was not part of the
appellant’s case that the respondent did not hegiirhate sources of income sufficient to
justify the interests in the property which he ldhe appellant did not allege this or
tender any evidence on this issue. The responderpknation for how he acquired the
property was tendered by way of background infoiomatind was not disputed by the
appellant.

[22] Similarly, the presumption in s 22(3) only &pp when the court is not able to

determine the value of the defendant’s proceedmizwful activities. In the instant case
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the value of the defendant’s proceeds of unlawfitivdies (determined in accordance
with ss 12(3) and 19 of the Act) is known. The wmsfent’'s properties are therefore
irrelevant. They are clearly not the proceeds efuhlawful activities relied upon by the
appellant. ComparBlational Director of Public Prosecutions v Philligend Otherssupra
[76].

[23] The vague allegation made by the appellamara (20) of the founding affidavit
which is referred to by Mlambo AJA in para [14] lois judgment takes the matter no
further. If it refers to criminal activities othéhan those already referred to in this
judgment it falls far short of what is required be established for the purpose of s
25(1)(a)(ii). It is simply a bald statement. Thaseno indication of the nature of the
criminal activities referred to and there is noication of the nature and tenor of the
evidence available to establish such criminal #&m@s. Compare National Director of
Public Prosecutions v Basson supra [19]. The westkoéthe appellant’s case is reflected
in the appellants failure to reply to the respon@esienial of the allegations in para (20) of
the founding affidavit; the respondent’s pertinatiegation that the vast majority of his
income and assets has been built up over a pefitdrty years without resorting to any
illegitimate means; the respondent’s allegatiort tha paragraph contain speculation in
the air and that no factual basis has been laithBstatements in the paragraph.

In the absence of evidence about unlawful actiwitreere will be no basis for the court to
make a finding that such criminal activity is saiéintly related to the offences of which
the respondent has been convicted at the triah &dimding is a necessary prerequisite for

the enquiry to be held in terms of s (18). Unlebeeocriminal activity is proved and such
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a finding is made and the necessary facts establigtere is no basis for the presumptions
to operate.

What the appellant seems to suggest and what MlaAl# seems to accept is that
because the respondent has large property holdimtfyghe respondent has not explained in
detail how he acquired these properties (sometivinigh he was not called upon to do)
these must have been derived from unlawful actisitin my view there is no factual basis
for this.

[24] The courta quocould have set aside the order on the groundsfaifuae by the
appellant to disclose information which might affédee granting of the order. The most
important omission was the failure to disclose ttet court which had convicted the
respondent had made an order in terms of s 34(ff)eoCriminal Procedure Act. This is
clearly a relevant fact which would have influentlee court in coming to a decision. It is
well established that the utmost good faith musbbserved irex parteapplications. In
National Director of Public Prosecutions v Basssupra par [21] this court emphasized
that — ‘all material facts must be disclosed whiaight influence a court in coming to its
decision, and the withholding or suppression ofemak facts, by itself, entitles a court to
set aside an order, even if the non-disclosureuppression was not wilful anale fide
(Schlesinger v Schlesing&®79 (4) SA 342 (W) at 348E-349B).’

[25] This issue was argued fully before the Highu@avhich did not decide to dismiss
the application on this ground. Because of the Ji¢ake of the merits it is not necessary
to decide whether this decision of the High Cobdwdd be altered on appeal.

[26] | would dismiss the appeal with costs.

B R SOUTHWOOD
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